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THE AUTHORITY OF THE UNITED NATIONS TO 
ESTABLISH AND MAINTAIN A PERMANENT 
UNITED NATIONS FORCE 


By Louis B. Soun 


Harvard Law School 


The establishment of the United Nations Emergency Force (UNEF) 
during the Middle Eastern crisis in November, 1957, has been generally 
accepted as being a proper exercise of the powers of the United Nations.’ 
Proposals have been made, however, to establish a more permanent force, 
either on a full-time or stand-by basis, for use in future emergencies.’ 
It seems desirable, therefore, to investigate the legal problems involved in 
the establishment of such a permanent force, composed either of national 
contingents or volunteers. 


I. Power oF THE UNiTED Nations To EstasBuisH Aa U.N. Force 
A. The Power of the Security Council 


The Security Council was given by the Charter wide discretion in respect 


of steps to be taken to maintain or restore international peace and security. 
The debates at San Francisco show clearly the desire to grant to the 
Council all the powers necessary to enable it to take effective collective 
measures for the prevention and removal of threats to the peace, and for 
the suppression of acts of aggression or other breaches of the peace? In 
intervene 


the execution of enforcement measures, the Council may even 
in matters which are essentially within the domestic jurisdiction of any 
state.’’* The Members of the United Nations have agreed ‘‘to accept and 
carry out the decisions of the Security Council,’’ provided they have been 
made ‘‘in accordance with’’ the Charter.* 

In an emergency situation falling under Chapter VII of the Charter, 
the Council has a choice of three types of action: It may call upon the 


i For an analysis of the problems involved in the establishment of the United Nations 
Emergency Force, see the Report of the Committee on Study of Legal Problems of the 
United Nations in 1957 Proceedings of the American Society of International Law, 
pp. 206-229. 

2 Pearson, ‘‘Force for U.N.,’’ 35 Foreign Affairs 395, 401-402 (1957); Foreign 
Minister of Pakistan (Mr. Firaz Khan Noon), statement before the General Assembly 
on Nov. 29, 1957, 11th Sess., Official Records, Plenary Meetings, p. 417; Hammarskjéld, 
in the Introduction to the Annual Report of the Secretary-General on the Work of the 
Organization, 1956-1957, General Assembly, 12th Sess., Official Records, Supp. No. 1A 
(Doe. A/3594/Add. 1), pp. 1-2. 

U.N. Charter, Arts. 1, 24, 39. See United Nations Conference on International 
Organization, Documents, Vol. 12, pp. 502-514. 

*U.N. Charter, Art. 2, par. 7. 8Id., Art. 25. 
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parties concerned to comply with ‘‘such provisional measures as it deems 
necessary or desirable’’; it may decide ‘‘what measures not involving the 
use of armed force are to be employed’’; or it may take ‘‘such action by 
air, sea or land forces as may be necessary.’’ ® 

It may be argued that the Security Council could establish a U.N. Force 
under any one of these three headings. The Council may consider that 
such a Force is necessary to ensure compliance with provisional measures 
ordered by it. For instance, having ordered a truce, the Council may 
establish various subsidiary organs to supervise its observance: a commis- 
sion, a corps of military observers, a truce supervision organization, and 
even a Force of a para-military or military character. Such a Force 
would differ from the other supervisory institutions only in the number of 
people employed, as all these institutions have employed both military 
officers and uniformed guards for the performance of their functions. 

It is also conceivable that the Council may decide that the use of a U.N. 
Force for such purposes as patrolling a frontier or occupying a disputed 
zone would not constitute a measure ‘‘involving the use of armed force”’ 
but, on the contrary, should be considered merely as a measure designed 
to prevent the use of armed force by others; accordingly it may use its 
authority under Article 41 to ‘‘decide what measures not involving the 
use of armed force are to be employed to give effect to its decisions.’’ It 
may be noted that the measures under that article do not depend on the 
prior conclusion of agreements under Article 43. 

Finally, and this seems to be the most likely situation, the Security 
Council may establish a U.N. Force under Article 42. While action under 
that article ‘‘may include’’ operations by forces of Member States, the 
language of that article does not preclude the use of any other forces 
available to the Council. Only the use of national forces depends on the 
prior conclusion of special agreements pursuant to Article 43; this limita- 
tion does not apply to any forces which the Council might be able to obtain 
by some other method. 

On the other hand, a strong argument could be made for the proposition 
that the measures enumerated explicitly in Chapter VII are the only ones 
permitted and that the Security Council cannot take any other measures, 
not contemplated by those who drafted the Charter. The International 
Court of Justice has, however, recognized in the advisory opinion concern- 
ing ‘‘ Reparations for Injuries Suffered in the Service of the United Na- 
tions’’ that the United Nations 
must be deemed to have those powers which, though not expressly 


provided in the Charter, are conferred upon it by necessary implica- 
tion as being essential to the performance of its duties.’ 


As the forces contemplated by Articles 43 and 45 of the Charter have not 
been established, it might be considered essential to establish a limited 
substitute Force able to perform at least some of the functions assigned by 
the Charter to the missing forces. 


[1949] I.C.J. Rep. 174, 182. 


¢Id., Arts. 40-42. 
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Thus it seems possible to envisage the establishment and use of a U.N. 
Force by the Security Council, and the only obstacle to the use of this 
method is the requirement of unanimity of the permanent members of the 
Security Council for any such action.’ 


B. The Power of the General Assembly 


‘ 


‘primary re- 


Though the Charter confers on the Security Council 
sponsibility for the maintenance of international peace and security,’’ 
it does not confer on it ‘‘exelusive’’ jurisdiction in respect thereof. On 
‘consider 


‘ 


the contrary, the Charter empowers the General Assembly to 
the general principles of co-operation in the maintenance of international 
peace and security,’’ and to ‘‘make recommendations with respect to such 
principles to the Members or to the Security Council or to both.’’*® Under 
this grant of powers the General Assembly could certainly adopt a set of 
regulations defining the principles which should govern the establishment, 
training, organization, command and use of any forces put at the disposal 
of the United Nations. It could then recommend to Members that they 
take such steps as may be necessary to implement these principles. If 
any Member State should then agree to implement them, no other Member 
State could validly contend that the action of the Assembly or of the 
complying state constitutes a violation of the Charter. 

On the other hand, it is necessary to make clear that no recommendation 
of the General Assembly binds a Member State and that any Member State 
ean refuse to comply with a recommendation that it contribute personnel, 
arms, bases or assistance to a U.N. Force.” 

It is necessary to distinguish, therefore, between the general, quasi- 
legislative recommendations of the General Assembly, stating in advance 
principles applicable to any Force to be used by the United Nations, and a 
particular recommendation that Member States make available to the 
United Nations specified armed forces. Only the first kind of recom- 
mendation is authorized by the express language of paragraph 1 of Article 
1] of the Charter. 


* Even the Soviet Delegation seems to agree that the Security Council could establish 
a U.N. Force; it raised objections, however, to the establishment of the U.N. Emergency 
Force by the General Assembly. General Assembly, Ist Emergency Spec. Sess., Official 
Records, Plenary Meetings, p. 127. For a broad interpretation of the powers of the 
Security Council to establish an international armed force for Palestine, see the working 
paper of the U.N. Secretariat of Feb. 9, 1948, U.N. Doe. A/AC.21/13, pp. 7-11. 

® U.N. Charter, Art. 24. 10 Jd., Art. 11, par. 1. 

11 But a state is not entitled simply to ignore a recommendation of the Assembly, 
and it is at least bound to explain to the Assembly why it cannot comply with the rec- 
ommendation. States must give due consideration to the recommendations of the As- 
sembly; their discretion to refuse compliance is always limited by their duty, under par. 
2 of Art. 2 of the Charter, ‘‘to fulfil in good faith the obligations assumed by them in 
accordance with’’ the Charter. Cf. the separate opinion of Judge Lauterpacht in the 
case of the ‘‘ Voting Procedure on Questions relating to Reports and Petitions concern- 
ing the Territory of South-West Africa,’’ [1955] I.C.J. Rep. 67, 117-120. 
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Section C of the Uniting for Peace Resolution,’* which provides a method 
for the establishment of ‘‘armed forces which could be used collectively,’’** 
falls clearly within the scope of paragraph 1 of Article 11, which authorizes 
the General Assembly to ‘‘consider the general principles of co-operation 
in the maintenance of international peace and security’’ and to ‘‘make 
recommendations with regard to such principles to the Members’’ of the 
United Nations. Section C is limited to an invitation to each Member State 


to survey its resources in order to determine the nature and scope of 
the assistance it may be in a position to render in support of any 
recommendations of the Security Council or of the General Assembly 
for the restoration of international peace and security.** 


In this resolution the General Assembly seems to assume that each Member 
would be able to make some contribution, however small, to such as- 
sistance, and this assumption can be justified by the obligation, under 
paragraph 5 of Article 2 of the Charter, to ‘‘give the United Nations every 
assistance in any action it takes in accordance with’’ the Charter, 1.e., in 
this case, in accordance with Article 11 thereof. 

The Assembly further recommended that 


each Member maintain within its national armed forces elements so 
trained, organized and equipped that they could promptly be made 
available, in accordance with its constitutional processes, for service 
as a United Nations unit or units, upon the recommendation by the 
Security Council or General Assembly. 


This general directive seems also entirely consistent with the language and 


spirit of paragraph 1 of Article 11. It is equally in harmony with the 


spirit of the Charter as a whole which requires all Members to make such 
contribution to the maintenance of peace as is within their means, thus 
uniting their strength ‘‘to save succeeding generations from the scourge of 
war’’ through ‘‘effective collective measures.’’ *® 

While each Member is given complete discretion with respect to the steps 
to be taken to implement this provision of the resolution, it would be 
entirely inconsistent with its obligation under the Charter itself to refuse 


12 Res. 377 A (V) of Nov. 3, 1950, General Assembly, 5th Sess., Official Records, Supp. 
No. 20, pp. 10-12 (Doc. A/1775); 45 A.J.I.L. Supp. 1 (1951). It does not seem 
necessary to discuss here all the problems raised by the Uniting for Peace Resolution, 
as only some of its provisions are relevant to the subject of this memorandum. For a 
discussion of these problems see J. Andrassy, ‘‘Uniting for Peace,’’ 50 A.J.LL. 
563-582 (1956); L. M. Goodrich and A. P. Simons, The United Nations and tlie 
Maintenance of International Peace and Security, pp. 406-423, 430-433 (Washington, 
1955); H. Kelsen, Recent Trends in the Law of the United Nations, pp. 953-990 
(London, 1951). It may be noted that the Soviet Union, in the Middle East crisis 
of 1956, acquiesced in the use by the General Assembly of its powers under the Uniting 
for Peace Resolution, at least in a case of an attack by one state on another. The 
Soviet opposition to the action of the Assembly in the Hungarian question was not 
related to the Uniting for Peace Resolution, but was based primarily on the ground 
that an issue of domestic jurisdiction was involved there. 

13 Res. 377 A (V); last par. of Preamble. 

14 Ibid., par. 7. 


15 U.N. Charter, Preamble and Art. 1. See also Arts. 43, 45. 
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to make any contribution whatsoever. On the other hand, it would be 
permissible for a Member to make its contribution subject to such con- 
ditions as it may deem necessary; for instance, a Member could limit the 
availability of its troops to cases in which the Security Council had ordered 
the use of armed forces under Article 42 of the Charter. The obligation 
to furnish forces under that article cannot be entirely destroyed by the 
lack of the special agreements required by Article 43, and it seems quite 
appropriate for the General Assembly to point the way for the implementa- 
tion of the general obligation under Article 42 when such agreements have 
not been concluded. Section C of the Uniting for Peace Resolution thus 
removes the procedural obstacle of Article 43, the lack of special agreements 
between the Security Council and Members; it provides Members with an 
opportunity to fulfill their original obligations through unilateral declara- 
tions rather than agreements. 

Once a Member, in accordance with its constitutional processes, has made 
a unit or units of its armed forces available for United Nations service, its 
consent to the use of such troops under the Uniting for Peace Resolution 
could be revoked only under conditions specified in its notification of the 
availability of such forces or in general regulations adopted by the As- 
sembly. An unconditional promise to make them available could not be 
revoked, except with the consent of the United Nations. 

The Uniting for Peace Resolution has thus provided a workable plan 
for the establishment of a U.N. Force composed of contingents, to be ear- 
marked in advance by Member States, and to be available not only upon 
the recommendation of the Security Council, but also upon recommenda- 
tion by the General Assembly. Unfortunately, no attempt has been made 
to use the favorable atmosphere which accompanied the adoption of the 
resolution (by 45 votes against 5, with 7 abstentions) for its prompt im- 
plementation. The replies of Member States to a request by the Collective 
Measures Committee (established also by the Uniting for Peace Resolution) 
for information as regards the action taken under Section C of the Resolu- 
tion were quite disappointing.’® But even where conditional pledges 
were given, no steps were taken by the United Nations to ensure their 
execution once the conditions had been fulfilled; for instance, after the 
conclusion of the armistice in Korea, no attempt was made to ascertain 
whether Members whose pledges were conditioned upon the termination 
of hostilities in Korea had earmarked the promised troops for United 
Nations use. 

Thus, when the emergency arose in the Middle East, the United Nations 
Seems to have proceeded on the assumption, not entirely justified, that no 
forces were available to it under the Uniting for Peace Resolution and 
that the needed U.N. Emergency Force must be established on a new basis. 
The decision to establish that Force was also based on the Uniting for 
Peace Resolution, but it seems that this decision was based on Section A 


16 For a tabulation of these replies, see First Report of the Collective Measures Com- 
mittee of 1951, Annex II; General Assembly, 6th Sess., Official Records, Supp. No. 13, 
Pp. 37-48 (Doc. A/1891). 
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rather than on Section C of that resolution.*7 Section A authorizes the 
General Assembly, ‘‘if the Security Council, because of lack of unanimity 
of the permanent members, fails to exercise its primary responsibility for 
the maintenance of international peace,’’ to make 


appropriate recommendations to Members for collective measures, in- 
cluding in the case of a breach of the peace or act of aggression the 
use of armed forces when necessary, to maintain or restore interna- 


tional peace and security.*® 

Though it may be argued that the U.N. Emergency Force does not consti- 
tute an armed force of the kind envisaged in this resolution, the establish- 
ment of that Force may be considered to fall within the scope of the phrase 
‘collective measures.’’ Thus, if the Security Council, in the exercise of its 
primary responsibility, could have created such a Force under Chapter 
VII of the Charter, the General Assembly could ‘‘recommend’’ its crea- 
tion through the exercise of its secondary responsibility. 

Both Sections A and C of the Uniting for Peace Resolution envisage 
primarily the use of armed forces against an aggressor, and assert the 
right of the General Assembly to recommend their use in ease of a breach 
of the peace or act of aggression. The U.N. Emergency Force, however, 
was not used for that purpose, and its validity seems to be based on the 
premise that the right to establish such a smaller force is implicit in the 
right to establish a large fighting force. While this conclusion does not 
necessarily follow from the above premise, other arguments could be made 
in favor of the Assembly’s right to establish this Force. 

The Secretary General seems to have proceeded on the assumption that 
the U.N. Emergency Force is a ‘‘subsidiary organ of the General <As- 
sembly’’ and it has been ‘‘established in accordance with Article 22 of the 
Charter.’’*® This reliance on Article 22 is perhaps not entirely justified, 
as it could be argued quite persuasively that the subsidiary organs en- 
visaged by this article should be limited to ‘‘committees’’ or ‘‘commissions”’ 
assisting the Assembly in the performance of its deliberative, quasi-legis 
lative and investigatory functions. Once, however, it has been accepted 
that mediators or commissions, appointed by the Assembly to supervise a 
truce agreement or the observance of the resolutions of the Assembly, might 
need additional personnel for the exercise of their functions, there seems 
to be no logical limit to the number of persons needed. Similarly, if mili- 
tary personnel are added to United Nations missions and guards are sent 
to defend the personnel and the property of such missions, it is difficult 
to draw the line between permitted and prohibited types of personnel and 


17 No clear reference is contained in any resolution on the subject, and the Secretary 
General, in his final report of Nov. 6, 1956, refers only to the fact that the Force would 
be functioning ‘‘on the basis of a decision to be reached under the terms of the Resolu 
tion 337 (V) ‘Uniting for Peace’,’’ without specifying the relevant section of the 
resolution. U.N. Doc. A/3302, par. 9. 

18 See Res. 377 A (V) (loc. cit. note 12 supra), par. 1. 

19 Introduction to the ‘‘Regulations for the United Nations Emergency Force’’ of 
Feb. 20, 1957, U.N. Doe. A/3552; Agreement between the United Nations and Egypt 


of Feb. 8, 1957, U.N. Doc. A/3525, pp. 2, 7. 
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of weapons which may be used by them. It is not surprising, therefore, 
that various documents relating to the U.N. Emergency Force grant to 
the officers of the Command of that Force privileges and immunities of 
Article VI of the Convention on the Privileges and Immunities of the 
United Nations *° which deals with ‘‘experts on missions for the United 
Nations.’’ ** 

It is also possible to establish a U.N. Force as part of the Secretariat of 
the United Nations. The Charter does not establish any limitations with 
respect to the size of the Secretariat; it does not prohibit the recruitment 
of persons with military training; nor does it prohibit arming them 
with small or large weapons. The phrase, ‘‘such staff as the Organization 
may require,’’ in Article 97 of the Charter is broad enough to include any 
military personnel deemed by the Assembly to be required for the purpose 
of maintaining peace. The Secretary General has stated on several 
occasions that there is no doubt about his power to establish military units 
in the Secretariat, even ‘‘several thousand strong,’’ provided that budget- 
ary approval is voted by the General Assembly.*? 

This method of establishing the U.N. Force cannot be easily applied to 
a Force composed of national contingents. On the other hand, it is ad- 
mirably suited to recruitment of volunteers for such a Force. If the 
General Assembly were willing to make the necessary financial appropria- 
tions, the Secretary General could recruit as many individuals as the 
Assembly should authorize, provide for their training as military units 
of the Secretariat, and send them on such missions as the Assembly might 
direct. It may be useful to point out that Article 17 of the Charter con- 
tains no limit on the amount of United Nations expenses to be borne by the 
Members, and by a two-thirds majority the Assembly could adopt a budget 
containing an appropriation for the maintenance of a Force of 5,000, 
20,000, or even 50,000 men. It may be doubted whether the International 
Court of Justice, if asked for an advisory opinion, would consider such an 
appropriation as an abuse of the budgetary authority conferred by Article 
17. 


II. Power or THE UnitTep Nations To ConTRoL A Force 


The United Nations’ power to control a Force established by it seems 
to be beyond doubt. In particular, the organ of the United Nations estab- 
lishing the Force, i.e., the Security Council or the General Assembly, may 
either itself issue the regulations governing the Force or delegate the 
power to issue such regulations to another organ. For instance, the 
General Assembly authorized the Secretary General ‘‘to issue all regula- 


20 General Assembly, Ist Sess., Official Records, First Pt., Resolutions, p. 25 (Doce. 
A/64); 43 A.J.I.L. Supp. 1 (1949). 

21See Regulations (loc. cit. note 19 supra), par. 19 (a); Agreement (loc. cit. note 
19 supra), pp. 8-9. 

22 See, for instance, the Report of the Secretary General on the United Nations Guard 
of Sept. 28, 1948. U.N. Doc. A/656, pars. 10-11, and Appendix A (Legal Basis of 
the Guard). 


236 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


tions and instructions which may be essential to the effective functioning’ 
of the U.N. Emergency Force and ‘‘to take all other necessary administra- 
tive and executive action.’’** At the same time, the General Assembly 
established an Advisory Committee composed of representatives of seven 
countries ‘‘to assist the Secretary General in responsibilities falling to 
him’’ under the relevant resolutions; and the Secretary General was re- 
quested to consult the Committee prior to issuing regulations or instruc- 
tions to the Force.** If there arose an important and urgent disagreement 
on the subject between the Secretary General and the Committee, it 
would have to be solved by the Assembly itself, and the Assembly em- 
powered the Committee ‘‘to request, through the usual procedures, the 
convening of the General Assembly’’ whenever the Committee should con 


sider this necessary.*® 

Similarly, in establishing any future Force, the Assembly might delegate 
the power to issue regulations for the Force to the Secretary General, 
acting in consultation with, or subject to approval by, a special watchdog 
committee. All such regulations would have to comply, of course, with any 
basic provisions enacted by the General Assembly itself, which would al- 
ways constitute ‘‘the fundamental law’’ of the Force.*° 

While the Secretary General was responsible for ‘‘all administrative, 
executive and financial matters’’ affecting the U.N. Emergency Force, the 
Chief of the U.N. Command, appointed directly by the General Assembly, 
was given ‘‘full command authority over the Force.’’ He was, therefore, 
responsible for the ‘‘operation’’ of the Force, for its ‘‘deployment’’ and 
for the ‘‘assignment of troops placed at the disposal of the Force.’ *’ 
Similar arrangements might be made for any future U.N. Force. 


III. RELATIONS BETWEEN THE U.N. ForcE AND THE 
CONTRIBUTING STATES 


If the future U.N. Force should be composed of national contingents, 
questions might arise as to the amount of control which would be retained 
by each contributing Member over the troops contributed by it. <A distine- 
tion must be made here between a permanent assignment of a contingent 
to the United Nations and an assignment limited to a particular emergency. 

In the first case, a Member which has concluded an agreement or made 
a declaration putting a contingent at the disposal of the United Nations 
would lose the right to withdraw its contingent without the permission of 
the United Nations, except under the circumstances clearly specified in 
such an agreement or declaration. It is understood, however, that a 
Member could substitute from time to time new troops for old ones, unless 


23 Res. 1001 of Nov. 7, 1956, General Assembly, lst Emergency Spec. Sess., Official 
Records, Supp. No. 1, p. 3 (Doc. A/3354). 

24 Ibid., pars. 6-8. 25 [bid., par. 9. 

26 Statement by the Secretary General, Nov. 7, 1956. General Assembly, Ist Emer- 
gency Spec. Sess., Official Records, Plenary Meetings, p. 119. 

27 Regulations for the U.N. Emergency Force of Feb. 20, 1957, U.N. Doe. ST/SGB/ 
UNEF/]I, pars. 11, 15, 16. 
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they should then be in action and the Chief of the U.N. Command should 
find such a substitution inconsistent with the military exigencies of the 
situation. 

In the second case, the assignment would be limited to the period of 
emergency and the national contingents would have to be released from 
United Nations service as soon as possible after the end of the emergency. 
The basic issue here would be who would be entitled to determine authori- 
tatively whether the emergency has ended. Unless a Member has ex- 
pressly reserved to itself the right to make such a determination, it would 
seem consistent with the spirit of Article 39 of the Charter and of the 
Uniting for Peace Resolution to leave to the Security Council and the 
General Assembly, respectively, the determination not only that a breach 
of the peace has occurred, but also that it has ended. 

As no state is bound, without a special agreement, to contribute a 
contingent for a U.N. Force, it can accompany its offer of a contribution 
with such reservations as to the use of its contingent as it may deem 
necessary; ¢.g., it may make reservations with respect to the length of 
service of its troops, the tasks for which the contingent may be used, the 
need for consent of the state to the territory of which the contingent may 
be sent, ete. If the competent organ of the United Nations should find 
any such reservations incompatible with the task to be performed by the 
Foree, and if the state should not be willing to abandon the reservations 
with respect to which objections have been raised, the United Nations 
would have a choice of either refusing to accept the particular offer or 
accepting it on the terms dictated by the contributing state. 

The only way out of this difficulty would seem to be for the General 
Assembly to adopt in advance general regulations specifying the minimum 
conditions under which troops would be accepted, and for a sufficient num- 
ber of states to accept these conditions without any reservations. If that 
should happen, other states would be less likely to try to impose new 
conditions upon the United Nations and would feel obliged to follow the 
pattern set by the original acceptances. In such a situation, the United 
Nations would be less inclined to accept too limited offers and the general 
standard would remain high. 

If the proposed U.N. Force is to be composed of directly recruited 
volunteers, there should be less difficulty with a state whose nationals 
have volunteered for the Force. An advance consent for such recruitment 
would be necessary only where the recruitment campaign is to be conducted 
on the territory of the state concerned. No such consent would be re- 
quired for the recruitment of its nationals residing abroad, as long as the 
state of residence does not raise any objections. A state may prohibit its 
nationals’ entry into the Force, may refuse to give them exit visas, and 
may punish them for joining the Force. If such punishment should in- 
volve the loss of citizenship, the state would, however, lose further control 
over them to the extent that such control is based on their citizenship. 

While a Member’s duty in good faith to assist the United Nations in any 
action taken by it to fulfill the purposes of the Charter might not go so far 
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as to oblige it to contribute a national contingent to the U.N. Force, it 
could be argued that a Member has at least the duty to refrain from 
putting obstacles in the way of its nationals or residents who wish to join 
the U.N. Force. Any such action violating this duty could be declared 
by the General Assembly as inconsistent with the Charter. Any such 
pronouncement would be merely declaratory of existing obligations rather 
than an attempt to create new obligations, would thus bind all the Mem- 
bers, and the Member which has enacted restrictions on enlistment in the 
U.N. Force would be required to abolish them.** 


IV. THe RELATION BETWEEN THE U.N. Force AND THE ‘‘Host’’ State 


The establishment of a U.N. Force by the General Assembly is, of course, 
not subject to veto by any state, but such a Force could not be established 
if more than one third of the Member States present and voting should 
decide to oppose it. Both a resolution establishing the Force and a reso 
lution for its financing require a two-thirds majority.” 

The General Assembly has also complete authority to determine the 
organization and composition of the Force. When it comes, however, to 
the deployment of the Force, it has been argued that the consent of the 
state in the territory of which the Force is to be deployed, i.e., of the 
‘*host’’ state, is required. Thus the Secretary General has stated that the 
U.N. Emergency Force cannot ‘‘be stationed or operate on the territory 
of a given country without the consent of that country.’’ On the other 
hand, he did not exclude ‘‘the possibility that the Security Council could 
use such a Force within the wider margins provided under Chapter VII 
of the United Nations Charter.’’ *° 

As explained in Section I above, there seems to be an agreement on the 
binding character of decisions of the Security Council under Chapter VII 
of the Charter, and no consent would be necessary if the Security Council 
should order a Force established by the Council itself or by the General 
Assembly to enter the territory of a particular state in order to maintain 


or restore peace. 
It has also been suggested that a decision of the Council that an investi- 


28 In his report of Feb. 11, 1957, the Secretary General made the distinction ‘‘ between 
recommendations which implement a Charter principle, which in itself is binding on 
Member States, and recommendations which, although adopted under the Charter, do 
not implement any such basic provision. A recommendation of the first kind would 
have behind it the force of the Charter, to which collective measures recommended by 
the General Assembly could add emphasis, without, however, changing the legal char 
acter of the recommendation. A decision on collective measures referring to a recom 
mendation of the second kind, although likewise formally retaining its legal character, 
would mean that the recommendation is recognized by the General Assembly as being 
of such significance to the efforts of the United Nations as to assimilate it to a recom 
mendation expressing an obligation established by the Charter.’’ U.N. Doe. A/3527, 
par. 20. 

29 U.N. Charter, Art. 18, par. 2. 

80Second Report of the Secretary General on the Plan for the U.N. Emergency 
Force, Nov. 6, 1956, U.N. Doc. A/3302, par. 9. See also his statement as to the 
stationing of troops on the Egyptian—Israeli armistice line, of Jan. 24, 1957, U.N. Doc 

A/3512, pars. 5 (b), 20. 
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gating committee be sent to a territory under Article 34 of the Charter, 
in order to determine whether the continuance of a dispute or a situation 
is likely to endanger peace, does not require the consent of the state con- 
cerned.* Once it is accepted that the decisions of the Security Council 
under Chapter VI may be binding in certain circumstances, it could be 
argued that the General Assembly, which has the same powers as the 
Council under Chapter VI, could also make such binding decisions. Such 
an interpretation seems to go too far, however, and in any ease, it would 
be difficult to extend this interpretation from the sending of an ordinary 
subsidiary organ to the sending of a large, or even small, U.N. Force to a 
territory of a state without its consent. 

Another line of approach may be more fruitful. The consent of a state 
need not be explicit, and often it may be implied. If the General As- 
sembly should by an almost unanimous vote approve a general principle 
that the new U.N. Force should be entitled to enter the territory of any 
state whenever the Assembly authorizes it to do so, all states would be pre- 
sumed to have accepted this principle unless they should expressly state 
either at the time of the vote in the Assembly or soon thereafter that they 
do not accept the principle. There is no doubt that the Assembly could be 
authorized by a general agreement to follow the practice of some specialized 
agencies and could adopt rules which would become binding without 
ratification, provided each state be given a chance to reject the new rule 
within a specified period of time.** If only a few states should exercise 
such an option, the rule would become immediately binding on all other 
states and in due course might even become a customary rule of interna- 
tional law which no state would be allowed to ignore. 

Distinction must be made, therefore, between a general rule applicable 
to unknown future contingencies and an attempt to create a new rule 
applicable immediately to a given situation. While, in the first case, 
consent may be implied in certain circumstances, in the second case, consent 
of the state concerned would have to be given more explicitly; and if 
consent should not be given, the Force would not be entitled to enter the 
territory of that state. 

The question has also arisen whether a state can withdraw its consent 
after a U.N. Force has, with the consent of that state, entered its territory. 
On the one hand, it has been argued that the U.N. Emergency Force must 
leave the territory of the ‘‘host’’ state whenever that state should so 
request ; ** on the other hand, as the original Egyptian acceptance contained 
no reservation on the subject, it could be argued that an international 
agreement on the entry of the Force into Egypt having been validly con- 


31 See, for instance, the statements by the U. S. representative (Mr. Johnson) in 
the Greek Case in July, 1947, Security Council, Official Records, 2nd Year, Nos. 61, 63 
and 64, pp. 1423, 1523, 1540-1541. But the proposed U. 8. resolution was vetoed by 
the Soviet Union. 

82Cf. Arts. 12, 37, 38, 54 (1) and (m) 57, 90 of the Convention on International 
Civil Aviation of Dec. 7, 1944, 15 U.N. Treaty Series 295; and Arts, 21-22 of the 
Constitution of the World Health Organization of July 22, 1946, 14 ibid. 185. 

83See the statement by the Foreign Minister of Egypt of Nov. 27, 1956, General 
Assembly, 11th Sess., Official Records, Plenary Meetings, p. 348. 
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cluded, that agreement cannot be terminated by unilateral declaration of 
Egypt. In the reverse situation, if the General Assembly should wish to 
withdraw the Force and if Egypt should object thereto, the United Nations 
would have to fulfill its part of the bargain. The withdrawal would be 
permitted only after the emergency envisaged in the original decision to 
send the Force to the territory of a particular state has actually ceased, 
and the ‘‘host’’ state could request such withdrawal only if the Force has 
fulfilled the function for which it was sent to the territory of that state. 
Whether the emergency envisaged in the agreement or decision which 
formed the basis for the Force’s entry into the territory of the ‘‘host’’ 
state has ceased is a question of both fact and law, and, if need be, a 
decision or an advisory opinion of the International Court of Justice might 
be obtained on the subject. 

In cases in which the consent of the ‘‘host’’ state is required, such consent 
might be conditional, and though it has been argued that the ‘‘host’’ state 
should not be allowed to dictate to the United Nations what should be the 
composition of the Force, in practice it may refuse its consent unless it is 
guaranteed that the Force will be composed of contingents or nationals 
of certain states, or that contingents or nationals of some states will be 
excluded from the Force. Of course, where consent had been given in 
advance by acceptance of general regulations adopted by the General 
Assembly, such consent could not later be made conditional on the in- 
clusion in or exclusion from the Force of the nationals of any state or 
states. 

Once a U.N. Force had been admitted to the territory of a state, various 
privileges and immunities would be necessary in order to safeguard its 
independence. Article 105 of the Charter guarantees to the United 
Nations ‘‘such privileges and immunities as are necessary for the fulfillment 
of its purposes’’; similarly it guarantees to United Nations officials ‘‘such 
privileges and immunities as are necessary for the independent exercise 
of their functions in connection with the Organization.’’ These pro- 
visions are broad enough to cover a U.N. Force and its members, but it 
might be useful to spell out in advance what special privileges and im- 
munities are necessary for the ‘‘independent exercise of their functions.’’ 
The provisions of the Convention on the Privileges and Immunities of the 
United Nations,** of the Agreement with Egypt on the Status of the U.N. 
Emergency Force,** and of the Agreement on the Status of NATO Forces * 
may serve as useful guides for a general resolution of the General Assembly 
on that subject.** Paragraph 3 of Article 105 of the Charter expressly 
empowers the General Assembly to make such recommendations as may be 
necessary to determine the details of the application of that article. 


84 See note 20 above. 85 See note 19 above. 

86 T.1.A.S., No. 2846; 48 A.J.I.L. Supp. 83 (1954). 

37If the U.N. Force should be composed of volunteers rather than of national con- 
tingents, it might be necessary to combine in the hands of the U.N. Command the 
powers which are divided in the Egyptian agreement between the Command and the 
states which have contributed contingents to the U.N. Emergency Force. In addition, 
it would be necessary to establish more detailed military regulations for the Force and 
appropriate procedures and tribunals for the trial of violators. 
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The confusion * engendered by lack of clarity in fundamental conceptions 
such as ‘‘war,’’ ‘‘peace,’’ and ‘‘law’’ begins with, and is perhaps most 
clearly exhibited in, the traditional discussion of the many and disparate 
problems frequently subsumed under headings like ‘‘The Initiation of 
War,’’ ‘‘The Commencement of War,’’ ‘‘The Legal Meaning of War’’ 
and ‘‘State and Effects of War,’’ or under the simple query ‘‘When does 
war exist (or begin)?’’ The orthodox debates here have been concerned 
mainly with determination of the beginning in time of a ‘‘legal state of 
war.’’ They have usually centered on the necessity and the relative 
technical effect of a somewhat mystical animus belligerendi, manifested 
either in the shape of a formal declaration of war or some other modality, 
and of physical acts of coercion for the creation of such ‘‘state of war.’’ 
The confusion in these debates arises from a shifting reference to and 
emphasis on the subjective animus of participants and the realities of 
their coercive practices, as well as to certain assumed consequences of such 
animus or practices, without relating either the animus or the practices to 
the larger context of any particular instance of international coercion and 
to the major community policies sought by authoritative decision-makers 
with respect to various specific problems in such context. 

Some publicists, for instance, have rigorously insisted that animus 
belligerendi on the part of either the initiating or responding state is the 
prime requisite which must be unequivocally revealed and without which 


* The views expressed here are not to be imputed to the Government of the Philippines. 

1This brief essay, essentially a note on a suggested methodology, is written as the 
second in a series of essays on the legal regulation of international coercion. The first 
essay, on the processes of coercion and of decision, will appear in the May, 1958, issue 
of the Yale Law Journal. Others will follow, dealing at length with the major types of 
problems, from the resort to coercion, through the management of combat and non- 
combat situations, to the termination of coercion. The documentation of this essay 
reflects its position in the series. 

The perspectives with which we begin are indicated somewhat cryptically in the 
editorial ‘‘Peace and War: Factual Continuum With Multiple Legal Consequences,’’ 
49 A.J.I.L. 63 (1955). 
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not ‘‘war,’’ or a ‘‘state of war,’’ but only ‘‘reprisals,’’ or ‘‘intervention,’’ 
or some other ‘‘measure short of war’’ may be regarded as having been 
initiated. The formulation of this view achieved by Lord McNair about 


three decades ago is now classical: 


.. . A state of war arises in International Law (a) at the moment, 
if any, specified in a declaration of war; or (b) if none is specified, 
then immediately upon the communication of a declaration of war; or 
(c) upon the commission of an act of force, under the authority of a 
State, which is done animo belligerendi, or which, being done sine 
animo belligerendi but by way of reprisals or intervention, the other 
State elects to regard as creating a state of war, either by repelling 
force by force or in some other way; retroactive effect being given 
to this election, so that the state of war arises on the commission of 
the first act of force.? 
Other writers, in clear contrast, have de-emphasized the subjectivities 
of the participants and regard the commencement of ‘‘material war’’ as 
simultaneously inducing a ‘‘legal status of war.’” Among the more recent 
expressions of this position is Professor Kelsen’s: 


. A state of war in the true and full sense of the term is brought 
about only by acts of war, that is to say, by the use of armed force; 
and only such a state may be, but need not necessarily be, terminated 
by a peace treaty. Consequently war is a specific action, not a status. 
From the point of view of international law, the most important fact 
is the resort to war, and that means resort to an action, not resort to a 
status. Some writers consider the intention to make war, the animus 
belligerendi, of the state or states involved in war as essential. Animus 


2‘*The Legal Meaning of War and the Relation of War to Reprisals,’’ 11 Grotius 
Society Transactions 29 at 45 (1925). Among those who have shared this view is 
Quincy Wright, who wrote: ‘‘War begins when any state of the world manifests its 
intention to make war by some overt act, which may take the form of an act of war, 
a declaration of war or some ultimatum with a time limit—the existence of war is not 
dependent upon the type of operations undertaken by the belligerents.’’ (‘‘ Changes 
in the Concept of War,’’ 18 A.J.I.L. 755 at 758-759 (1924). Later, Professor 
Wright submitted that where both belligerents disclaim an intention to make ‘‘war,’’ 
‘a state of war does not exist until such time as third states recognize that it does.’’ 
(‘When Does War Exist?’’ 26 ibid. 362 at 366 (1932).) How the intention of a 
third state is relevant in inter-belligerent relations is not explained. 

In his Report on the Legal Position Arising from the Enforcement in Time of Peace 
of the Measures of Economic Pressure Indicated in Article 16 of the Covenant, Particu- 
larly by a Maritime Blockade (8 League of Nations Official Journal 834 (1927)), the 
Secretary General of the League said: .. . ‘‘from the legal point of view, the existence 
of a state of war between two states depends upon their intention and not upon the 
nature of their acts. Accordingly, measures of coercion, however drastic, which are not 
intended to create and are not regarded by the State to which they are applied as 
creating a state of war, do not legally establish a relation of war between the State 
concerned. 

Similar statements may be found in Lawrence, The Principles of International Law 
309 (7th ed., Winfield, 1928); 2 Westlake, International Law 1-2 (1907); Castrén, 
The Present Law of War and Neutrality 31-34 (1954); 2 Moller, International Law 
in Peace and War 156 (trans. Pratt, 1935). 

Professor Eagleton, too, seems to have shared this view: see ‘‘Acts of War,’’ 35 
A.J.LL. 321 (1941). Cf. Starke, An Introduction to International Law 363 (3rd ed., 


1954). 
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belligerendi means the intention to wage war. But this can only 
be the intention to perform acts of war, that is to say, to use armed 
force, with all the consequences international law attaches to the use 
of armed force.® 


Still others have attempted, in interpreting the pattern of commitments 
under the Covenant of the League of Nations, to combine both these ‘‘sub- 
jective’’ and ‘‘objective’’ theories of ‘‘war’’ and assert that, while ordi- 
narily animus belligerendi must be present for a ‘‘state of war’’ to com- 
mence, 


. . . 1f acts of foree are sufficiently serious and long continued, then, 
even if both sides disclaim any animus belligerendi and refuse to 
admit that a state of war has arisen between them, there comes a 
point at which the law must say to the parties, you are refusing to 
recognize the facts; your actions are of a kind which it is the policy 
of the law to characterize as war; and therefore, whatever you choose 
to say about it, you have in fact set up a state of things which in the 
eye of the law is a state of war.* 

It should be observed that these formulations, like the comparable defi- 


nitions of ‘‘war’’ which abound in the literature, make implicit, am- 


biguous and indiscriminate references to both the ‘‘facts’’ and certain 


asserted ‘‘legal consequences’’ of facts—to both the precipitating events 
of resort to, and exercise of, international coercion and the responses of 
authoritative decision-makers; in short, to both the process of factual 
coercion and the process of legal authority. Premised as they are on the 
ancient dichotomous categorization of ‘‘war’’ and ‘‘peace,’’ there is ap- 
parent in these formulations no recognition that the initiation of coercion 
generates, not one unitary problem of ascertaining a precise moment in 
time for the beginning of a singularly elusive and all-sufficing ‘‘legal state 


8 Principles of International Law 27 (1952). The protagonists of this side of the 
debate include Risley, The Law of War 81-82 (1897); Baty, ‘‘ Abuse of Terms: ‘ Recog 
nition’; ‘War’,’’ 30 A.J.I.L. 377 at 398 (1936); Ronan, ‘‘English and American 
Courts and the Definition of War,’’ 31 A.J.I.L. 642 at 656 (1937); Green, ‘‘The 
Nature of the ‘War’ in Korea,’’ 4 Int. Law Q. 462 at 468 (1951); Pye, ‘‘The 
Legal Status of the Korean Hostilities,’’ 45 Georgetown Law J. 45 at 48-51 (1956). 
Cf. Hall, International Law 444-445 (8th ed., Pearce Higgins, 1924). 

Professors Borchard and Stowell appeared to have favored this side: see Borchard, 
‘“*War’ and ‘Peace,’’’ 27 A.J.I.L. 114 (1933), and ‘‘When Did War Begin?’’ 
47 Columbia Law Rev. 742 (1947); and Stowell, International Law 491 (1931). 

Professor Hyde expressed the same view as Lord MeNair (3 International Law 
1693-1695[rev. ed., 1945]), but proposed at the same time that ‘‘the character of the 
acts committed rather than the design of the actors should, and probably will be, 
regarded as decisive of the legal result.’’ (Ibid. 1688). 

‘Brierly, ‘‘International Law and Resort to Armed Force,’’ 4 Cambridge Law 
J. 308 at 313 (1932). Cf. Lauterpacht, ‘‘ ‘Resort to War’ and the Interpretation 
of the Covenant During the Manchurian Dispute,’’ 28 A.J.I.L. 43 (1934), who does 
not accept the ‘‘intention’’ theory of ‘‘war,’’ but at the same time suggests that 
“‘war’’ is not necessarily synonymous with the use of ‘‘armed force.’’ These so-called 
‘subjective’? and ‘‘objective’’ theories are summarized and discussed in Eagleton, 
“‘The Attempt to Define War,’’ International Conciliation, No. 291, p. 258 et seq. 
(1933), and in Williams, Some Aspects of the Covenant of the League of Nations 
298 et seq. (1934). 


244 THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 52 


of war,’’® but rather a whole series of complex problems. The problems 
created in any particular instance of coercion, as will appear below, call 
for the resolution of very different types of conflicting claims asserted by 
various parties upon the initial stages of the process of coercion, and raise 
greatly differing issues of legal policy for the different officials who must 
reach a decision. 

Increasing dissatisfaction with the traditional answers to the traditional 
question is in modest measure displayed in the recent literature of inter- 
national law. A number of scholars have sought, with varying degrees 
of success, to bring significant clarification into the use of basic terms. 
Dr. Grob, for instance, rejects with deserved ridicule the absolutistic 
notion of ‘‘war in the legal sense’’ and of a ‘‘legal state of war.’’ He 
contends that what must be looked for is not ‘‘one over-all legal definition 
of war’’ but rather a ‘‘variety of legal definitions.’’* Each ‘‘legal defi- 
nition’’ he would formulate in relation to, and after ascertainment of, 
‘the particular intent and purpose’’ of the specific ‘‘rule of law on war’’ 
which happens to be under consideration at a given time. The question 
whether any particular exercise of coercion ‘‘constitutes’’ ‘‘war’’ or not 
must, in his view, to be meaningful, specify a particular rule of law in 
relation to which the ‘‘existence of war’’ may be affirmed or denied.” In 
his analysis, to affirm or deny that a set of events marks the beginning 
or existence of ‘‘war’’ is to assert that the specified rule of law is or is not 
applicable to such events. The same exercise of coercion, which may 
**legally constitute’’ ‘‘war’’ in relation to one rule of law on war, obviously 
need not at the same stage ‘‘constitute’’ ‘‘war’’ in the sense of another rule; 
hence the relativity of which he speaks... The applicability or non-ap- 
plicability of a given rule to given facts, Dr. Grob explains, ‘*‘depends upon 
its (the rule’s) intent and purposes. It is the business of interpretation 
to furnish that answer. It cannot be gleaned from anywhere else.’’® 
Thus, for Dr. Grob, the basic task is reduced to the ‘‘interpretation’’ of 
legal technicality. 

Professor Stone exhibits considerably more restraint and diffidence in 
his efforts at clarification. He still speaks of a ‘‘necessity,’’ in view 


5 Professor Wright stated the traditional point succinctly: ‘‘the incidence of an act 
or declaration converting the state of peace into a state of war establishes a division 
in time before which acts of war are illegal and after which they are legal between 
belligerents ...’’ (‘‘Changes in the Concept of War,’’ 18 A.J.I.L. 755 at 757 
(1924)). Hence, traditionally, juristic effort has been directed towards determining 
what acts or declarations convert ‘‘the state of peace’’ into a ‘‘state of war.’’ And 
see Déak, ‘‘Computation of Time in International Law,’’ 20 A.J.I.L. 502 at 506-508, 
514 (1926) for a plea, made with great seriousness, that the exact date, hour and 
minute for the beginning of a ‘‘state of war’’ be specified for the reason that ‘‘this 
changes profoundly the juridical situation of each country’’ (at 506). 

6 The Relativity of War and Peace 189 (1949). 

7 Ibid. 202. 

8 Ibid. 303: ‘‘Operations, as they progress . . . begin to be war legally at diverse 
points of time. The question ‘when does war legally begin?’ thus requires not one 
but several answers.’’ See also ibid. 192, 194, 221-224, 318. 

® Ibid. 204. 
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of the ‘‘wide ranging legal effects of war,’’ of determining ‘‘the moment of 
its legal commencement.’’ The problem, to him, is ‘‘plain enough.’”’ 
‘‘War commences,’’ Professor Stone writes, ‘‘when facts come into ex- 
istence which satisfy the (above) definition of war.’’*® Since his definition 
of war is no more revolutionary than a rephrasing of the ‘“‘intention”’ or 
‘‘subjective theory’’ of ‘‘war,’’ he adheres closely to Lord MeNair’s formu- 
lation quoted earlier. That he does not escape the ambiguity resulting 
from a dual and simultaneous reference to ‘‘facts’’ and ‘‘legal conse- 
quences’’ is perhaps most clearly shown in his casual remark that ‘‘war 
begins with the earliest operative event.’’** Professor Stone, however, 
departs from the wholly conventional treatment of the initiation of co- 
ercion in two respects. First, he recognizes that ‘‘the moment’’ of 
commencement of war ‘‘on the international level’’ need not necessarily 
coincide with the beginning of war for differing ‘‘municipal! legal pur- 
poses.’’?* Secondly, in the course of discussing the ‘‘legal consequences 
of undeclared hostilities,’’ he suggests that clarity in the question of ‘‘ war 
or no war’’ may be approached by recognizing that varying answers may 
be given as ‘‘the purposes for which an answer is sought’’ vary.** He 
refers, as Dr. Grob did, to the purpose of individual rules or sets of rules 
of war law, and of individual provisions of such instruments as the Pact 
of Paris and the Charter of the United Nations. Unlike Dr. Grob,™ 
however, he confines his suggestions to si uations where the contending 
participants not only fail to issue formal declarations of war but also dis- 
claim an intent to engage in war and describe their coercive operations 
by some other words.*® The assumption of Professor Stone seems to be 
that the relativity of ‘‘war or no war’’ is precluded by a declaration of 
intent by either belligerent and that as soon as such a declaration is made, 
there can be but one unvarying answer, whatever ‘‘the purposes for which 
an answer is sought’’ may be. 

While recognizing that some measure of clarification has been achieved 

10 Legal Controls of International Conflict 310 (1954). His definition of war is: 
** a relation of one or more governments to at least one other government, in which at 
least one of such governments no longer permits its relations with the other or others 
to be governed by the laws of peace.’’ (p. 304.) 

11 Joid. 310, note 75. 

12Jbid. 310-311, 311, note 78. He gives some indication of what he means by 
‘‘municipal legal purposes’’: ‘‘It has become ...a matter of legislative prudence 
to fix explicitly the beginning and end of war for the purpose at hand in each major 
field of legislative endeavor. They may, for example, be fixed at one point in relation 
to wartime emergency powers, in another for regulation of private legal relations, and 
this even though the legislature may seem to have left the matter open.’’ (p. 311.) 
Cf. Corbett, Law and Society in the Relations of States 212-213 (1951); and Green, 
“‘Armed Conflict, War, and Self-Defence,’’ 6 Archiv des Vélkerrechts 387, 424, 438 
(1957). 

13 Stone, op. cit. 312. Professor Stone almost deprecates his own contribution, in- 
sisting that its value is ‘‘rather de lege ferenda than as a description of existing law,’’ 
and describing his observations as ‘‘ most tentative’? and ‘‘by no means coherent with 
each other.’’ (p. 313.) 

14See Grob, op. cit. 283-302. 

18 Stone, op. cit. 312. 
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by both scholars, a measure which was anticipated by Judge Hudson,"* 
it may be observed that both appear unduly preoccupied with the technical 
rules on which they have focused rather than on particular problems, par- 
ticular policies and particular decision-makers. The task of clarification, 
as will be indicated below, involves deeper difficulties than either Dr. Grob 
or Professor Stone recognizes. It calls, contrary to the suggestion of the 
former, for much more than ascertaining the ‘‘legal meaning’’ of words 
used in particular formulations of prescriptions or the ‘‘exact intent and 
purpose’’ of the formulators.’’ It demands, notwithstanding the sugges- 
tion of the latter, that an inquirer go behind pronouncements of intent to 
the factual and policy problems which are just as varied and complex when 
uch rituals are performed as when they are foregone. Both scholars 
exhibit little awareness of the number and complexity of the variables in 
the interrelated but distinguishable processes of coercion and of decision."* 
They do not emphasize, in particular, that the application or non-applica- 
tion of a particular rule to a particular situation of fact, if inquiry is to go 
beyond abstract and normatively ambiguous statements,’® must be viewed 
as the product of a decisional process, and that such product can scarcely 
be meaningfully studied unless the decision-maker (the applier) is identi- 
fied, his policy objectives clearly articulated, and the various conditions 
and the procedures of application specified.2® Both scholars stop short of 
the effort to arrive at a comprehensive guiding theory for inquiry into the 
problems, policies and prescriptions relating to the initiation of coercion 
and violence. The several intellectual tasks indispensable to the achieve- 
ment of deeper insight into the processes of coercion and decision and of 


16 See his ‘‘The Duration of the War Between the United States and Germany,”’ 
39 Harvard Law Rev. 1020 at 1020-1021 (1926). 

17 Dr. Grob conceives the basic task to be that of ascertaining the ‘‘legal reality,’’ 
‘‘the truth’’ and ‘‘legal meaning’’ of the ‘‘two central, all important terms ‘war’ 
and ‘peace’ ’’ (p. 36), of determining ‘‘ what the rules of law on war mean’’ (p. 188). 
His demand for ‘‘legal answers’’ leads him to say that ‘‘ Arguing with facts alone will 
not do. Mere facts prove nothing’’ (p. 201; italics in the original). The con 
ceptualism of his study thus does not extend to the clear relation of the facts of 
coercion and the process of decision. 

18 Some preliminary indication of what we mean by the process of coercion and the 
process of decision may be obtained from MeDougal, ‘‘Peace and War: Factual 
Continuum With Multiple Legal Consequences,’’ 49 A.J.I.L. 63 (1955). See also éd., 
‘*El Derecho Internacional como Ciencia Polftica,’’ 3 Revista de Derecho y Ciencias 
Sociales Nos. 3-4, p. 142 (1957, Buenos Aires). 

19 For exposition of what is characterized as normative-ambiguity, see Lasswell and 
McDougal, ‘‘ Legal Education and Publie Policy: Professional Training in the Public 
Interest,’’ 52 Yale Law J. 203, 266-267 (1943). 

20 Amplification of this general point is offered in McDougal, ‘‘Law As a Process 
of Decision: A Policy-Oriented Approach To Legal Study,’’ 1 Natural Law Forum 
53, 54-58, 64-68 (1956); and id., ‘‘The Comparative Study of Law For Value Pur 
poses: Value Clarification As An Instrument of Democratic World Order,’’ 61 Yale 
Law J. 915 (1952), 1 A.J. Comp. Law 24 (1952). See also Lasswell, ‘‘Current Studies 
of the Decision Process: Automation versus Creativity,’’ 8 Western Pol. Q. 381 (1955); 
and Lerner and Lasswell (eds.), The Policy Sciences (1951). For an introduction to 
the theory of decision-making, see Bross, Design For Decision (1953). 
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closer approximation to community and preferred goals remain unper- 
formed.”* 

Preoccupation with legal technicality is even more intense in Dr. 
Kotzsch’s recent study.” Dr. Kotzsch, addressing himself, as Professor 
Stone did, to the problem of ‘‘war without a declaration of war,’’ works 
out at labored length a distinction between ‘‘war in the material sense’’ 
and ‘‘war in the formal sense.’’ ‘‘ Formal war,’’ in his sense, is no more 
than the ‘‘legal state of war’’ as conceived in all its rigor in traditional 
theory, while ‘‘material war’’ includes all factual situations of military 
conflict of some duration and extent (as distinguished from isolated acts of 
violence) where, through disclaimer or lack of a showing of animus bellt- 
gerendi, no ‘‘legal state of war’’ is regarded as established. The main 
difference to which he points is in terms of ‘‘legal consequences’’ and lies 
in the extent of application of the law of war: ‘‘formal war’’ automatically 
brings about the full operation of all the rules of war and neutrality; 
‘“‘material war,’’ on the other hand, as ‘‘institutionalized in the province 
initiates only a ‘‘selective’’ application of those 


of international law,’ 
rules.2> The question ‘‘war or no war,’’ he writes, following Dr. Grob, 
‘henceforth must be specified by material or formal if a legal answer is 
sought.’’** In Dr. Kotzsch’s scheme, there is not one intermediate status 
between ‘‘peace’’ and ‘‘war.’’ There are instead, he asserts, two dicho- 
and ‘‘material war.’’ 


tomies—‘‘ peace’’ and ‘‘formal war,’’ and ‘‘ peace 
The initiation of international coercion may thus mark the commencement 
of either ‘‘formal war’’ or of ‘‘material war,’’ depending on whether or 
not there is an announced animus belligerendi. ‘*‘War’’ having been split, 


21A brief itemization of recommended ‘‘intellectual tasks’’ may be found in Me- 
Dougal, ‘‘International Law, Power and Policy: A Contemporary Conception,’’ 82 
Hague Academy Recueil des Cours 137, 141 (1953); and in the article cited note 20 
supra, 1 Natural Law Forum at 58-59. See also Lasswell, The World Revolution of 
Our Time—A Framework For Basie Policy Research (Hoover Institute Studies, 1951). 

22 The Concept of War in Contemporary History and International Law (1956). 

23 Ibid. 52-65, 234-235, 241-244. Dr. Kotzsch differentiates his distinction from 
that between ‘‘war in the legal sense’’ (war as a ‘‘legal condition’’) and ‘‘war in the 
material sense’’ (war as actual military operations) adverted to, for instance, by 
Professor Wright (op. cit. note 2 supra) in the following terms: ‘‘If we, however, 
replace the distinction of war in the legal sense and war in the material sense by that of 
war in the formal sense and war in the material sense, it is for the following reason: 
The former distinction implies the idea that war in the legal sense is of relevancy under 
international law whereas war in the material sense is not. This is not true. Both 
forms have obtained their meaning under international law. By customary international 
law legal consequences have been imputed to war in the material sense... .’’ (p. 52.) 

24 Ibid. 55. 

25 Ibid. 241-244. Compare Jessup, ‘‘Should International Law Recognize an Inter 
mediate Status Between Peace and War?’’ 48 A.J.I.L. 98 (1954), and ‘‘Inter- 
mediacy,’’ 23 Nordisk Tidsskrift for International Ret 16 (1953); and Schwarzen- 
berger, ‘‘Jus Pacis Ac Belli? Prolegomena to a Sociology of International Law,’’ 
37 A.J.I.L. 460 (1943). In MeDougal, article cited note 18 supra, it was suggested, 
apropos of the proposals for recognition and elaboration of a new ‘‘status intermediate 
between war and peace,’’ that a mode of analysis more comprehensive and flexible than 
either dichotomy or trichotomy may be required if clarity and rationality are to be 
promoted. 
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so to speak, into the ‘‘formal’’ and ‘‘material,’’ he states that it (“‘war’’) 
no longer necessarily implies ‘‘the integral application of the sum-total of 
the laws of war.’’*® One of his main concerns appears to be to fashion 
a doctrinal answer to belligerent claims, which have been asserted in the 
past, to avoid the thrust of the law of war and neutrality by labeling their 
physical operations with some other name. Dr. Kotzsch’s aspirations in 
his scholarly study are admirable. It would seem open to serious doubt, 
however, whether its conceptualism, which is at times less than lucid, can 
offer more than minimal help in clarifying the problems of legal policy 
attendant upon the initiation of coercion and in increasing the incidence 
of rational decisions. 

The first step, we submit, towards contact with reality is reference to, 
and careful orientation in, the factual process of coercion across national 
boundaries. In broad preliminary characterization, this process of coercion 
may be described in terms of various participants applying to each other 
eoercion of alternately accelerating and decelerating degrees of intensity, 
for a wide range of objectives, utilizing methods which include the em- 
ployment of all known distinctive strategies or instruments of policy, under 
the variable conditions of a world arena in continuous flux.** It may be 
observed that, in the course of this process of coercion, the participants 
assert against each other many varying claims respecting the lawfulness 
and unlawfulness of the particular coercive practices being utilized by 
or against them, invoking both world prescriptions and world opinion to 
fortify their respective assertions. 

The description we suggest of factual coercion in terms of ‘‘process’’ 


is intended not merely to convey a sense of the variety in participant, 
purpose, modality and claim, but also to emphasize the facts of continuity 
—continuity in coercive action and reaction and in assertion and counter- 
assertion—and of changing intensities in degree, from the mildest to the 
most severe applications of coercion. Between the two extremes of ‘‘pure”’ 
peace and ‘‘total’’ war, the states of the world arena may in these terms be 
Vv 


observed continuously to engage each other for power and other values, | 


26 Op. cit. note 22 supra, at 243. Through his two dichotomies (or trichotomy), he 
also attempts to resolve the old debate on the ‘‘subjective’’ and ‘‘objective’’ tests 
of the beginning or existence of war by combining the two: ‘‘The concept of war in 
the material and formal senses pays regard to both the purely objective test of war 
and the subjective test, which is the essence of the status theory of war. It resolves 
the doctrinal conflict between the objective and subjective theories of war by the as 
(pp. 54 


sumption that these theories are not mutually exclusive but complementary 
The minor point has been suggested above that such observations are apt to be 


55). 
no more than exercises in legal syntactics unless both the perspectives of participants 
and their physical operations are considered in the larger context of the particular 
instance of coercion involved. The major point is that Dr. Kotzsch’s framework for 
inquiry seems to us less than completely adequate even for the modest goal he set for 
himself—‘‘to describe the modern concept of war in general international law’’ (pP. 
2; italics supplied). 

27 Compare Wright, ‘‘International Conflict and the United Nations,’’ 10 World 
Politics 24, 34-44 (1957), who describes the processes of conflict among states in terms 
of the parties, their relations, and the field in which conflicts occur. 
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all instruments of policy, in a continuum of degrees in coercive practices, 
ranging from the least intense to the most intense.** From this orientation, 
to speak of the initiation of coercion is to refer to those stages of the 
factual process at which coercion is still at a relatively low degree of in- 
tensity but accelerating towards the peak intensity of maximum use of the 
military instrument for destruction.*® 

At such initiation stages of the coercion process, participants of all 
eategories—including officials of the contending belligerents, officials of 
international organizations and of non-belligerents (who are non-partici- 
pants in the process of coercion but nevertheless assert certain claims), 
and individual nationals of both the belligerents and non-belligerents— 
begin, as suggested, to make certain claims against each other. An indica- 
tion of the rich complexity of the structure of such contraposed claims may 
be had even from impressionistic description. 

Thus, in one type of controversy, a belligerent asserts, as against a 
target state and international officials who are representatives of the world 
publie order, claims to initiate highly coercive or violent means of modifying 
the existing world public order and the world distribution of power and 
other values. The assertion of these claims frequently marks the culmina- 
iion of a longer or shorter period during which an intensifying degree of 
coercion was exerted by and against the claimant through non-military 
instruments, or in which the dimensions of military force were kept short 
of open and substantial destruction. At a certain stage in intensity, 
officials of the target state may respond with claims to employ retaliatory 
coercion in the name of self-defense. International officials may, for their 
part, make claims to competence to characterize such coercion and violence 
as unlawful breaches of the public order of the world community and to 
take appropriate steps forcibly to redress such breaches. 

Similarly, in another type of controversy, the belligerents, including 
both the attacking and defending states and, where community responsi- 
bility is successfully organized, international armed forces, make claims 

28 The point is made more or less explicitly in any number of studies on international 
relations; see, e.g., Haas and Whiting, Dynamics of International Relations, Ch. 3 
(1956) ; Morgenthau, Politics Among Nations, Chs. 3-6 (2nd ed., 1954); Strausz-Hupé 
and Possony, International Relations, Chs. 1-3 (2nd ed., 1954) ; Schwarzenberger, Power 
Politics 17 and Chs. 6-12 (1951); Kalijarvi and Associates, Modern World Polities, 
Ch. 3 (3rd ed., 1953). On the fluctuations and periodicity of the magnitude of co 
ercion and violence over long periods of history, see 3 Sorokin, Social and Cultural 
Dynamics 259-380 (1937 

29Cf. 2 Wright, A Study of War 698 (1942): ‘*... analysis of the military, 
psychological, legal, and sociological manifestations of war suggests that all may be 
regarded as variables which reach a certain threshhold of intensity in actual war. 
War may therefore be regarded from the standpoint of each belligerent as an extreme 
intensification of military activity, psychological tension, legal power, and social inte- 
gration—an intensification which is not likely to result unless the enemy is approxi- 
mately equal in material power.’’ At 689: ‘‘. . . the time space continuum, which in 
a legal sense is designated a war, has not necessarily been accompanied by a unity or 
uniformity of intense military activity. While in international legal theory a state 
of war between two states begins and ends at definite moments of time, these moments 
have frequently been difficult to establish in practice.’’ 
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against each other to engage in the different component practices of military 
violence to secure their respective objectives. This general claim to employ 
the military instrument may be given operational meaning in terms of the 
detailed claims of each to apply violence in the capture or destruction of 
the other’s bases of power by employing certain combatants with certain 
weapons, in certain areas of operations, and against certain objects of 
attack. The negating claim asserted in turn by each against the other is 
that the violence exerted is inhuman, unnecessary or disproportionate, or, 
in more detail, that certain combatants are unauthorized, that certain 
weapons are unlawful, that certain areas of operations are beyond per- 
missible bounds, and that certain objects may not legitimately be captured 
or destroyed. Both belligerents may also, before or after the outburst of 
military violence, claim to cut off, with varying degrees of completeness, 
diplomatic and consular relations and the commerce, communication and 
transportation between them, and to terminate or continue observance of 
previous agreements with each other. 

In still another type of controversy, representatives of the world public 
order claim, mostly after the stage of overt violence has been reached, 
competence to activate the commitments of third states to participate in 
organized community measures designed to repress violence character- 
ized as unlawful. Non-belligerents may respond favorably and claim a 
right to participate, or unfavorably and set up claims to avoid participa- 
tion, in community sanctions procedures. Where the pattern of com- 
munity responsibility fails, and the international officials are unable 
effectively to assert claims of authority, a second set of claims assumes 
special importance. Belligerents demand from third states non-participa- 
tion and non-augmentation of the other belligerent’s power resources. 
Third states make countering demands for non-interference with their 
nationals, resources and normal activities. 

In a fourth type of controversy, each belligerent may be observed to 
begin, at points of varying time before or after the stage of active military 
hostilities, making claims to exercise more or less comprehensive control 
over the industry, commerce, labor, communications, transportation, price 
and consumption levels, private agreements and property, and personal 
activities of individuals within its own territory. Internal value processes 
are governmentalized in increasingly high degree, in the effort to organize, 
maximize, manage and effectively utilize the belligerent’s bases of power. 
Each belligerent further claims authority to define and discriminate be- 
tween ‘‘enemy persons’’ and non-enemy persons, and to impose more rigid 
controls on the former’s persons and property, both for preventing their 
utilization by the enemy belligerent and for satisfying its own military 
needs. The countering claim of ‘‘enemy persons’’ is for respect for their 
human dignity, loyalties and property. 

There is a fifth type of controversy where individuals assert against 
other individuals, at differing points along the continuum of coercion, 
certain claims and counterclaims, the most conspicuous of which are to 
require, or refrain from, or terminate, the honoring of certain commit- 
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ments, and to certain specific interpretations of so-called ‘‘war clauses’’ in 
documents such as, for instance, insurance policies and charter parties. It is 
in connection with the latter type of claims that much of the judicial dis- 
cussion on ‘‘When does (or did) war begin?’’ has taken place.*® It is 


30 The ‘‘war clause’’ in life insurance policies is typically a clause excluding or 
limiting the liability of the insurer in case the insured dies as a result of, or while 
engaged in, service in the armed forces in ‘‘time of war.’’ The wording of the ‘‘ war 
clause’’ has, of course, varied in different policies. The technical issue, however, has 
usually been presented in the form of whether or not, at the time of the insured’s death, 
there was ‘‘war’’ either between the state of the forum and another state or between 
foreign states. 

The cases which arose in American courts during World War II commonly involved 
deaths which occurred on Dec. 7, 1941, during the attack by Japanese forces on Pearl 
Harbor. A group of cases—e.g. West v. Palmetto State Life Ins. Co., 25 S.E. 2d 475 
(1943), 202 S.C. 422; Rosenau v. Idaho Mutual Benefit Assn., 145 Pac. 2d 227 (1944), 
65 Idaho 408; Savage v. Sun Life Insurance Co., 57 F. Supp. 620 (W.D. La., 
1944); Pang v. Sun Life Assurance Co., 37 Hawaii 208 (1945)—allowed recovery by 
the beneficiary, holding that because the U. S. Congress, to which the Constitution 
had allocated the power to declare war, had not declared war until Dec. 8, 1941, and 
had not made its declaration retroactive (as the President had requested) to Dec. 7, 
there was as yet no ‘‘state of war,’’ or ‘‘war in the legal’’ or ‘‘constitutional sense,’’ 
on the latter date. These cases relied on a concept that courts may not take judicial 
notice of the existence of a war until it is formally and officially declared by the 
Congress, and distinguished between an ‘‘act of war’’ and a ‘‘state of war.’’ In 
New York Life Ins. Co. v. Bennion, 158 F. 2d 260 (C.C.A. 10th, 1946), 41 A.J.I.L. 680 
(1947), cert. denied, 331 U. S. 811 (1947), noted in 56 Yale L.J. 746 (1947), however, 
the court, under an identical set of facts, denied recovery against the insurer, holding 
that the existence of a state of war was not dependent upon its formal declaration but 
was determinable from an appraisal of actualities, and that there had been a sufficient 
political determination (by the President) of the existence of war commencing with 
the attack on Pearl Harbor. Cf. Stankus v. New York Life Ins. Co., 312 Mass. 366, 
44 N.E. 2d 687 (1942), where the insured seaman died when the USS Reuben James 
was torpedoed by German submarines on Oct. 30, 1941; and Vanderbilt v. Travelers 
Ins. Co., 112 Mise. 248, 184 N.Y.S. 54 (1920), where the insured lost his life when 
the Lusitania was sunk. 


A similar set of life insurance cases arose out of deaths which occurred during the 
United Nations action in Korea. Beley v. Pennsylvania Mutual Life Ins. Co., 373 Pa. 
231, 95 A. 2d 202 (1953), and Harding v. Pennsylvania Mutual Life Ins. Co., 171 Pa. 
Super. 236, 90 A. 2d 589, rehearing denied, 95 A. 2d 221 (1953), held that since war 
had not been declared by Congress, the conflict in Korea did not constitute a ‘‘war’’ 
in the ‘‘constitutional’’ or ‘‘legal’’ sense, and permitted recovery against the insurer. 
Other courts have taken the opposite stand in a long line of cases: e.g. Stanberry v. 
Aetna Life Ins. Co., 26 N.J. Super. 498, 98 A. 2d 134 (1953); Langlas v. Iowa Life 
Ins. Co., 245 Iowa 713, 63 N.W. 2d 885 (1954); Gudewiez v. John Hancock Mutual 
Life Ins. Co., 331 Mass. 752, 122 N.E. 2d 900 (1954); Christensen v. Sterling Ins. Co., 
284 Pac. 2d 287 (1955); Western Reserve Life Ins. Co. v. Meadows, 152 Tex. 559, 
261 8.W. 2d 554 (1953), cert. denied, 347 U. 8. 928 (1954); Lynch v. National Life and 
Accident Ins. Co., 278 S.W. 2d 32 (1955); Weissman v. Metropolitan Life Ins. Co., 
112 F. Supp. 420 (D.C.S.D. Cal., 1953); Gagliormella v. Metropolitan Life Ins. Co., 
122 F. Supp. 246 (D.C. Mass., 1954); Carius v. New York Life Ins. Co., 124 F. Supp. 
388 (D.C.S.D. Ill, 1954); and Wilkinson v. Equitable Life Assurance Society, 151 
N.Y.S. 24 1018 (1956). 

For cases involving charter parties containing ‘‘war risk’’ clauses, see Kawasaki 
Kisen Kabushiki Kaisha v. Bantham Steamship Co. Ltd., [1939] 2 K.B. 544, and 
Spanish Government v. North of England Steamship Co. Ltd., [1938] 54 T.L.R. 852. 


252 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


perhaps an index of the extent of the common confusion that it is pre- 
cisely this type of private claims in the resolution of which the world 
prescriptions and fundamental world community policies relating to 
coercion are really largely, if not wholly, irrelevant. The basic problem 
raised by these claims is not that of distinguishing between permissible 
and non-permissible exercises of coercion, nor that of formulating distine- 
tions between the ‘‘legal’’ and the ‘‘non-legal’’ senses of ‘‘war’’ or ‘‘block- 
ade’’ or comparable terms, as Professor Stone seems to suggest,*! but 
rather that of discerning and giving effect, within the limits of any over- 
riding community policy, to the major purposes and expectations which 
the private parties to the document in question sought to project.* 

It is not, of course, meant to be suggested that in each and every con- 
text in which coercion is initiated, all the participants actually make all 


81 Stone, op. cit. 304, note 40, 310, note 77, 314, note 92. 


82 It seems fairly obvious that the question of the commencement or existence of a 
**state of war,’’ or ‘‘war in the legal sense’’ or simply ‘‘war,’’ between two countries 
as determined for the very different purposes of the world publie order is but of 
tangential, if any, relevance to this problem, which calls essentially for the application 
of familiar principles of interpretation. The approach adopted in the Bennion cas 
(note 30 supra), where the court inquired into the expectations of the parties as to 
what risks would be excluded exemplifies the point we are making. The court said: 
‘*The subject matter of the contract was a risk assured on the life of the insured by 
the Company, for a stipulated premium, and the use of the word war was obviously 


intended to denote a restriction or limitation upon the risk assumed. It is plain, 


> 


therefore, that the definition given to the word war bears a direct relationship to th 
risk assumed. . . . Viewed in this light, it is also plain that when the parties used tl 
word war, they had in mind the hazard to human life incident’’ (158 F. 2d at 265 
Obviously, the hazard to life was not dependent on a situation of military violence 
being characterized as a ‘‘war’’ or ‘‘state of war.’’ This approach was adopted in 
the cases arising out of the Korean conflict starting from the Stanberry case (note 
30 supra). 

In the Kawasaki Kisen Kabushiki Kaisha case (note 30 supra) the court refused 
to hold the steamship company liable for damages for canceling the charter-party under 
a clause authorizing such cancellation by either party ‘‘if war breaks out involving 
Japan.’’ The court held in effect that the contingency provided for by the parties 
had occurred, despite the fact that neither Japan nor China (in 1937) had issu 
formal declarations of war and that the two countries maintained diplomatic relation 
with each other. Again, the risk that the parties souglit to provide against did not 
depend upon the presence or absence of ‘‘animus belligerendi’’ in either or bot! 
countries. The Master of the Rolls said: ‘‘I am unable to accept the suggestion that 
there is any technical meaning of the word ‘war’ for the purpose of the construction 
of this ciause. ... It seems to me that to suggest that, within the meaning of this 
charter party, war had not broken out involving Japan on the relevant date is to at 
tribute to the parties to it a desire to import into their contract some obscure and un 
certain technicalities of international law rather than the common sense of business 
men.’’ 

In the Spanish Government case (note 30 supra), Lewis, J., did say that the word 
‘‘blockade’’ in a clause to the effect that the vessel would not be bound to proceed t 
‘* blockade ports,’’ was used in its ‘‘strict legal sense.’’ However, regardless of whether 
a ‘strict legal sense’’ or some other sense was to be imparted to ‘‘blockade,’’ the 
court explicitly found that the risk provided against never materialized, that tl 
announced intention of the Franco Government to blockade certain ports was never 
carried out, and that there was no greater danger or risk of interference with British 


vessels after the Nationalist announcement than before. 
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the above types of claims. In any particular constellation of events, one 
or more of the participants may, for diverse reasons, refrain from as- 
serting any one or more of the kinds of claims that such participants 
might otherwise be expected to assert. For instance, organs of interna- 
tional governmental organizations may restrain themselves from, or may 
postpone characterizing, exercises of coercion by a particular belligerent 
as non-permissible, or calling for collective enforcement action, because 
of low estimates of the degree of probable conformity.** Again, because 
of expectations of excessive material and human costs which a military 
response may occasion, a target nation-state may decline to claim to meet 
force with force. The bloodless conquest of Czechoslovakia and the military 
occupation of Denmark by Nazi Germany in 1939 and 1940 are obvious 
examples of this situation.** A belligerent of negligible military cap- 
abilities and with relative security from military attack may also content 
itself with controlling enemy persons or taking enemy property within 
its territory and not claim actively to use the military instrument. Cer- 
tain Latin American countries which joined the Allied Powers in both 
world wars sequestered private German property without engaging in or 
contributing to actual military operations against Germany.* 

From careful orientation in the processes of coercion and claim, the 
next step we recommend in the clarification of the ambiguous and con- 
fusing reference of the ‘‘commencement of war’’ is an equally careful 
orientation in the process of legal decision by which community inter- 
vention is organized in the attempt to regulate international coercion. 
This second process may be described, in highest-level abstraction, as was 
the process of coercion, in terms of certain established decision-makers 
seeking certain common policy objectives under the varying conditions of 
the world arena, by certain methods or procedures of formulating and 
applying authoritative prescriptions. From such perspective, it must be 
apparent that the great variety of claims asserted by varying parties at 
various points in the factual continuum of coercion, generate just as great 
a variety of policy problems, all traditionally lumped together under one 
simple label. It is to these ‘‘facts,’’ claims and problems, that the dif- 
ferent decision-makers, who include officials of international govern- 


83 Goodrich and Simons, The United Nations and the Maintenance of International 
Peace and Security 364-365 (1955), point out that this was an important reason for 
postponing action by the Security Council under Art. 39 of the Charter in the Palestine 
ease, and for the delay in the determination by the General Assembly of the commission 
of aggression by the Peoples’ Republic of China in the Korean case. Cf. on the point 
made in the text, Wright, ‘‘The Prevention of Aggression,’’ 50 A.J.I.L. 514 at 516 
(1956); and Lauterpacht, op. cit. note 4, supra, at 55, 59 (on the Manchurian incident 
of 1931). 

84On the case of Czechoslovakia, see Survey of International Affairs, 1938, Vol. 3, 
pp. 247-288 (Royal Institute of International Affairs, 1953); on the occupation of 
Denmark, see ‘‘Hitler’s Europe,’’ Survey of International Affairs, 1939-1946, p. 519 
et seq. (Royal Institute of International Affairs, 1954). 

85 See Grob, op. cit. 293-294, and Kotzsch, op. cit. 248-250; see also ‘‘The War and 
the Neutrals,’’ Survey of International Affairs, 1939-1946, pp. 114-136 (Royal Institute 
of International Affairs, 1956). 
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mental organizations and judges of international courts and arbitration 
tribunals, as well as civil and military officials of both belligerents and 
non-belligerents, respond and attach ‘‘legal consequences’’ in the shape 
of decisions about the lawfulness or unlawfulness of any particular ap- 
plication or avoidance of coercion. The detailed issues of policy, as might 
be expected, commonly differ as the specific contexts and controversies 
differ. 

Relying upon the categorizations used in sketching the structure of 
claims asserted upon the initiation of coercion, and anticipating in briefest 
outline the results of other inquiries, we may observe authoritative decision- 
makers to be seeking, in the belligerent versus target belligerent and inter- 
national officials type of controversy, to prevent change through coercive 
procedures (or procedures involving a high degree of coercion), to promote 
change through non-coercive procedures (or procedures involving only a 
minimum degree of coercion) and to maintain a world public order of 
varying consistency with the values of a free society.** At the same time, 
the community seeks to harness coercion to the maintenance of order by 
authorizing coercion as an individual, group or community response to 
unauthorized coercion. These complementary policies are sought by in- 
voking and applying, with varying degrees of success, fundamental pre- 
scriptions which discriminate between different coercive practices and 
characterize some as non-permissible and others as permissible. 

In the controversies between belligerents about the conduct of hostilities, 
the authoritative decision-makers bring to bear the familiar, equally com- 
plementary, principles of military necessity and humanitarianism. The 
basic effort is to minimize the unnecessary destruction of values through the 
application of a law of war sustained by the same principle which sustains 


36 We have, for the purpose of economy in expression, spoken of ‘‘the’’ public 
order of the world community. It is a fact of contemporary international life, how- 
ever, that there is no single world public order as such, or a single conception thereof. 
There appear, rather, competing demanded conceptions of world publie order and of 
international law, some of which are compatible with the postulated goal of wide 
sharing of values while others are not. See, ¢.g., Stone, op. cit. 57-64; Kunz, ‘‘ Plural- 
ism of Legal and Value Systems and International Law,’’ 49 A.J.I.L. 370 (1955); 
Wilk, ‘‘International Law and Global Ideological Conflict: Reflections on the Uni 
versality of International Law,’’ 45 ibid. 648 (1951) ; Schwarzenberger, ‘‘The Impact of 
the East-West Rift on International Law,’’ 36 Grotius Society Transactions 229 (1950) ; 
Smith, The Crisis of the Law of Nations, Ch. 2 (1947). 

On the Soviet conception of international law, see, e.g., Hazard, Law and Social 
Change in the U.S.S.R., Ch. 11 (1953); id., The Soviet Union and International Law 
189 et seq. (1950); Soloveitchik, ‘‘ International Law as ‘Instrument of Politics,’ ’’ 
21 U. of Kansas City Law Rev. 169 (1953); Kulski, ‘‘The Soviet Interpretation of 
International Law,’’ 49 A.J.I.L. 518 (1955); Schlesinger, Soviet Legal Theory, Ch. 
10 (2nd ed., 1951); Taracouzio, The Soviet Union and International Law (1935); 
Kelsen, The Communist Theory of Law (1955). 

On the Nazi German conception of international law, see Preuss, ‘‘ National Socialist 
Conceptions of International Law,’’ 29 Am. Pol. Sci. Rev. 594 (1935); Gott, ‘‘The 
National Socialist Theory of International Law,’’ 32 A.J.I.L. 704 (1938); and Florin 
and Herz, ‘‘Bolshevist and National Socialist Doctrines of International Law,’’ 7 
Social Research 1 (1940). 
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the self-interest of belligerents—the principle of economy in the exercise of 
coercion and force. 

In the confrontation of international officials or belligerents and non-belli- 
gerents about participation, two sets of policies, corresponding to the two 
sets of claims we have noted, are successively sought by the established 
decision-makers. In the first, the community attempts to secure the 
maximum possible of common responsibility for repressing coercion authori- 
tatively designated as unlawful by limiting the extent to which non- 
participation is permissible. The complementary policy of minimizing 
involvement and localizing the area of violence is urged by those who 
seek possible advantages in non-participation. In the second set, authori- 
tative decision-makers are seeking, in determining the relative rights and 
duties of belligerents and non-belligerents, to adjust and balance the 
contraposed policies of military effectiveness, in terms of the isolation of the 
enemy belligerent, and of reducing to a minimum the consequent disrup- 
tions of the value processes of non-belligerents. 

In the fourth type of controversy, t.e., belligerent vis-d-vis individuals 
in the belligerent’s own territory, and insofar as the control of ‘‘enemy 
persons’’ is concerned, the competing policies to be reconciled refer to 
the security interests of the belligerent and to the human rights of ‘‘enemy”’ 
individuals. Respecting the control of enemy property, the basic policies 
discernible in the few vague and disputed limitations interposed by 
international law have been described in terms of the protection of private 
property and the encouragement of free worldwide circulation of wealth 
and of the satisfaction of the security and military needs of the bellig- 
erent. Substantially the same policies are at stake, though perhaps in 
differing degree, in the regulation and utilization by a belligerent of its 
own nationals and their property. Such policies are here, however, 
sought to be secured for the most part, if not wholly, through the medium 
of municipal rather than international prescription; decision-makers ex- 
ternal to the state have imposed but few controls. The historic frame of 
reference for such problems is that which Professor Stone designated as 
‘“‘war’’ for ‘‘municipal legal purposes.’’ 

In the fifth type of controversy—individuals against individuals— 
authoritative decision-makers, in regulating private transactions involving 
what might be called an ‘‘enemy element,’’ seek an equilibrium between 
protection of the military interests of the belligerent and maintenance of 
the stability of expectations created by such transactions. Like the pre- 
ceding context, this is much regulated by municipal law. 

With such brief orientation in both the practices of coercion and the 
responses evoked from the various authoritative decision-makers, it may 
now be possible to achieve some further clarification of the legal policy 
problems commonly associated with the initiation, as distinguished from 
the management and termination, of processes of coercion. We have, as- 
suming the perspective of the non-participant observer, described the 
process of coercion in terms of accelerating and decelerating degrees of 
intensity—that is, in terms of stages in a process of constant change. We 


256 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


have also noted that the participants in this process make different appeals 
to authority at different stages, to which appeals the established decision- 
makers of the world public order respond, invoking different sets of 
policies and supporting prescriptions in granting or denying such appeals 


Considering both the differences in the claims presented to the authorita- 
tive decision-makers and the differences in the policies and prescriptions 
which such decision-makers deem relevant to the respective types of prob- 
lems created by those claims, it would seem reasonably clear to an out- 
side observer that there is no one, unique and unitary ‘‘when’’ question 
that can be fruitfully asked about the application of authority in processes 
of coercion. To raise, as earlier text-writers have commonly done, one 
single, undifferentiated ‘‘when does war begin’’ question is to attempt at 
once to comprehend and transcend all the varying categories of prob- 
lems, thus placing an impossible burden on communication. Accord- 
ingly, the general ‘‘when’’ question about the réle of authority in coercion 
processes must be individualized and asked in respect of each specific 
type of problem. To put the point more positively, the allegedly unitary 
question must be dissolved into a number of more specific inquiries of 
how, in differing specified configurations of interrelated and variable 
factors, certain decision-makers may be expected to respond to certain 
characteristic claims as to the lawfulness or unlawfulness of certain ex- 
ercises or avoidances of coercion. So conceived, a ‘‘when’’ question may 
be regarded as a semantically equivalent, if cryptic, way of referring to 
the peculiar constellation of all the elements in a given context which 
elicits certain responses from decision-makers. In this sense, the con- 
ventional question ‘‘When does war exist (or begin) ?’’ amounts, in equally 
conventional language, to the question of ‘‘ What constitutes war?’’ 

From these perspectives, to speak, for instance, of when coercion is 
prohibited (or when prescriptions on aggression, or threat to or breach of 
the peace, and self-defense become applicable) is only to refer to the 
totality of factors—like the chronological priority of resort to coercion; 
the type and intensity of the coercion exercised; the proportionality of 
the target state’s coercive response ; the objectives of both the initiator and 
the target states; the type and purpose of the decision demanded; the 
probability and costs of effective decision and so on—which decision- 
makers, explicitly or otherwise, take into account in characterizing certain 
applications of coercion as non-permissible. Similarly, to raise the ques- 
tion when non-participation is permissible (or when the rules on neutral- 
ity are applicable) is to pose for consideration the relative relevance for 
differing decision-makers of such factors as the formal commitments of 
the members of international security organizations, the procedures avail- 
able for making operative such commitments, the non-member status of 
a participant or non-participant, the character and degree of participa- 
tion demanded, the intensity, spatial location and extent of the violence 
involved, and the differences in power between the participants and non- 
participants. In like manner, to ask when certain modalities of combat 
are proscribed (or when certain rules on the conduct of hostilities are 
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applicable) is to inquire into the relevant details of the level of destruc- 
tion sought or secured, which, in varying specific contexts, may include 
among others: the character and authorization of combatants; the type, 
magnitude and duration of the damage inflicted; the geographic locale of 
operations ; the nature of the objects of attack and the degree to which they 
constitute effective enemy power bases; and the quantum of control achieved 
over such bases of enemy power. Again, to seek to determine when certain 
coercive controls may be taken by a participant over certain persons and re- 
sources in non-combat situations (or when rules, international or municipal, 
on the definition and treatment of ‘‘enemy’’ and non-‘‘enemy’’ persons and 
property are applicable) is to consider the shifting patterns, as presented 
to decision-makers, of such elements as expectations of impending violence; 
the formal allegiance and factual loyalties of individuals; the ownership 
of property, publie or private; the degree of actual control by the enemy ; 
the location, type and possible uses of the property regulated; and the 
security and military needs of the acting participants. Finally, to inquire 
into when regulation of, or interference in, private transactions is per- 
missible (or when certain rules on the effects of war on contracts are 
applicable) is to assess the impact on decisions of data like the location 
of the parties in relation to the line of war; the time, 7.¢., the stage in the 
coercion process, of the formation of the agreement; the stage of per- 
formance of the contract; the effects of performance, in terms of the extent 
to which enemy resources may thereby be augmented or to which the 
belligerent ’s own resources may be diminished; and the timing of benefits. 

From the above partial listing, it would appear fairly obvious that 
authoritative decision-makers, in reaching decision, in fact respond not 
merely to the time, 7.c., the particular stage in the process of coercion, at 
which the opposing claims to be accommodated are asserted, but also to 
the whole constellation of significant variables that make up the context of 
such assertions. The special significance to be accorded to the fact of the 
stage in the process of coercion is dependent upon the relation of such 
fact to the other equally important variables; the datum of time acquires 
relevance only within the other co-ordinates, as it were, of particular 
situations. Hence, as intimated above, ‘‘when’’ questions call for much 
more than a simple reference to the stage in coercive processes at which 
certain claims are made. They are appropriately posed, not in terms 
of the relation of some single factor, such as a declaration of animus 
belligerendi ** or a cannon shot, to a calendar or clock, but in terms rather 


87 It is somewhat difficult to follow Professor Stone’s position when he says that the 
1907 Hague Convention III ‘‘lacks any substantial modern function’’ (op. cit. 309, 
note 66), considering that he follows Lord McNair in assigning the time stated in a 
formal declaration of war (when made), or the time of its communication, as ‘‘the 
moment of its (war’s) legal commencement’’ (ibid. 310). 

It is true, however, that the Convention is pointless insofar as the prevention of 
surprise attacks is concerned; for the period of time between the communication of 
the declaration or ultimatum and the beginning of hostilities was left undetermined, 
such that even an infinitesimal space of time would apparently satisfy the requirement 
of ‘‘previous warning.’’? Sce Hall, op. cit. note 3 supra, at 451-452. Westlake, 
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of the relations of the different factors inter se and to the policies of world 
public order regarded as material to the type of problem under considera- 
tion. 

An authoritative decision-maker, in determining the legal import to be 
ascribed to any particular constellation of variables on any specific prob- 
lem, may and does rationally take into account sequence relationships 
of ‘‘beforeness,’’ ‘‘afterness’’ and ‘‘simultaneousness’’ among variables 
(and this is what we mean by ‘‘stage’’ in a process of coercion). Once 
such decision-maker has determined to attach certain ‘‘legal consequences’’ 
(or apply certain prescriptions) rather than others, to the ‘‘facts’’ of 
coercion alleged before him, he may equally rationally and casually assign 
a calendar date for the beginning of the ascription of the determined 
‘*eonsequences’’ (or for the applicability of the prescriptions determined). 
But the assignment of time he makes is a function of his reaction to all 
the factors constitutive of the specific context and hence varies from prob- 
lem to problem. Irrationality comes in when some subsequent decision- 
maker or commentator seizes on one date so assigned for one problem, ob 
jectifies it into a monistic concept of ‘‘the commencement of war,’’ and 
projects such concept as allegedly controlling for other problems in fact 
raising differing policy issues. Rationality, in fine, in the determination 
of ‘‘when war begins’’ requires not a marking of one or even a few dates 
in a calendar, nor a search for one decisive factor, for the applicability 
in abstracto of prescriptions, but rather the clarification of what world 
community policies are uniquely relevant to varying claims of authority 
at varying stages in coercion processes. A policy-oriented approach is 
not a single-factor but a multiple-factor approach; rational policy is not 
uni-temporal but multi-temporal. 

Because of the difficulties thus indicated in isolating the special sig- 
nificance that the stage in the coercion process at which claims are as- 
serted may have from the cumulative impact of all the other factors on 
decision, it would accordingly appear more rational to study that factor, 
insofar as it does have, in a particular type of controversy, any special 
significance, in the course of more comprehensive inquiries into each of the 
various types of controversies. Such a mode of inquiry might begin with 
a more careful discrimination of the different types of major recurring 
controversies and proceed, within each type of controversy, to a more 
comprehensive itemization of the factors significantly affecting decision. 


op. cit. note 2 supra, at 267, noted that a ‘‘very moderate proposal’’ of a 24-hour 
interval made by The Netherlands’ Delegation to the Conference of 1907 was rejected; 
contrast this with the fact that during the days of the ancient jus fetiale, provision 
was frequently made in declarations that hostilities would not begin till after 33 days 
(See 2 Phillipson, The International Law and Custom of Ancient Greece and Rome 200 
(1911)). In our own age when rocket missiles and artificial satellites travel at 
velocities measured in tens of thousands of miles per hour, it would seem somewhat 
optimistic to suggest, as Professor Castrén does (op. cit. note 2 supra, at 99), that 
a ‘‘time of grace’’ or an ‘‘intermediary period’’ should be given in the future. 

For the possible uses of a declaration of war in contexts other than the conduct of 
hostilities, see Eagleton, ‘‘The Form and Function of the Declaration of War,’’ 32 
A.J.LL. 19 (1938). 
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From such contextual orientation, an inquirer might, it is to be hoped, 
much more effectively seek to perform the various intellectual tasks deemed 
essential to policy-oriented study, including: the clarification of policies, the 
observation and comparison through time of past trends in decision, the 
identification in relative detail of the more significant conditioning 
elements, the projection of past trends into future probabilities, and the 
recommendation of preferred alternatives designed to secure the values 
of a free society.** 

88 For further indication of what we refer to as ‘‘the values of a free society,’’ 
see McDougal, op. cit. note 21 supra, 82 Recueil des Cours at 188-191 (1953); Me- 
Dougal and Leighton, ‘‘The Rights of Man in the World Community: Constitutional 
Illusions versus Rational Action,’’ 59 Yale L.J. 60, 60-72 (1949). See also, generally, 
Lasswell and Kaplan, Power and Society (1950); Lasswell, Power and Personality 
(1948); and id., ‘‘ Political Power and Democratie Values,’’ in Kornhauser (ed.), 


Problems of Power in American Democracy 57-82 (1957). 


CONCESSION AGREEMENTS AND NATIONALIZATION 


By Kennetu S. CaRrLston 


University of Illinois College of Law 


It is the purpose of this article to investigate the status of concession 
agreements in the light of the rules of international law bearing on the 
power of a state to nationalize property. It is a continuation of an earlier 
article which explored the nature and function of the concession agree- 
ment in the national and international economies.‘ The first article 
rested on the assumption that legal rules could not be fully understood or 
evaluated without a fairly clear understanding of the social facts which 


they were designed to regulate. 

A concession agreement reflects one aspect of the process of foreign in- 
vestment. It is an instrument of co-ordination whereby a state and a 
foreign investor establish a complementary system of relationships in the 
conduct of an enterprise for a defined period. It includes the grant by 
the state to the concessionaire of the privilege to enter into the system of 
economic relationships defined by the instrument. Its essential character, 
however, is that of co-ordination, and the grant of privilege by the state 
is but an incident of the co-ordinated activity contemplated by the agree- 
ment. It may more appropriately be termed an international economic 
development contract.? It is characteristically found to be a means for the 
development of the mineral resources of the state. It is also found useful 
in the development of public utilities and in other economic fields.’ It 


has been said that 


a concession always involves a more or less complicated system of 
rights and duties between the concessionaire on the one hand and 
the state on the other. This relationship is one of mixed public and 
private law.* 


The mere fact that a concession agreement created a system of reciprocal 
obligations was a sufficient basis for one international court to predicate 
liability for a unilateral termination by the state not in exercise of a 


1K. S. Carlston, ‘‘International Role of Concession Agreements,’’ 52 Northwestern 
U. Law Rev. 618 (1957). 

2 Suggested in J. N. Hyde, ‘‘Permanent Sovereignty over Natural Wealth and 
Resources,’’ 50 A.J.I.L. 854, 862 (1956). 

3See T. T. F. Huang, ‘‘Some International and Legal Aspects of the Suez Canal 
Question,’’ 51 A.J.I.L. 277, 289-296 (1957); K. S. Carlston, note 1 supra. 

¢D. P. O’Connell, The Law of State Succession 107 (1956). While others would 
emphasize the factor of discretionary grant (Huang, note 3 supra, at 292; P. Develle, 
La Concession en Droit International Public 56 (1936); Germany v. Reparations Com- 
mission, Award of M. Beichmann of Sept. 3, 1924, 1 Rep. Int. Arb. Awards 429, 478-479 
(1948) ), it would seem that such quality is merely a necessary condition for elaborating 
and defining the system of rights and duties comprised in the agreement. 
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claimed contractual right. The reciprocal character of the instrument was 
deemed to render illegal its termination at the election of one party.® 
Certainly we have here one of the most basic of human expectations, 
namely, the expectation that a solemn promise of another, upon which 
future action of both promisee and promisor is to be based, will be kept. 
This is an expectation which any system of law must protect. Its protec- 
tion is indeed a general principle of law universally recognized by civilized 
states. Yet international law can hardly make its articulation with mu- 
nicipal law by so crude a means as making its own norm precisely coextensive 
with the municipal law norm that substantially any breach of a contractual 
expectation is unlawful. On the other hand, it cannot adopt a rule which 
would fail to reflect the general principle of protection of contract, if the 
economic interdependency of states is to be preserved. 

It becomes apparent that the circumstances in which a state terminates its 
contract with an alien are critical. Clearly, a termination in claimed 
exercise of a contractual right should not by itself engage international 
responsibility. When, however, the termination is effected by the ex- 
ercise of sovereign power instead of claimed contractual right, there is 
very considerable authority for the proposition that international responsi- 
bility to the state of the concessionaire directly and immediately arises. 

In the well-known Delagoa Bay case,’ the disputing states themselves 
acknowledged a liability for the termination by Portugal of a railway 
concession and seizure of the concessionaire’s property, in that the arbi- 
tration was limited to a determination of the amount of reparation due. 
In rendering its award of May 30, 1900, holding that reparations should be 
made on the basis of dommages et intéréts, that is, for damage sustained 
and profit lost, the tribunal stated: 


Whether one would, indeed, brand the action of the Government 
as an arbitrary and despoiling measure or as a sovereign act prompted 
by reason of State which always prevails over any railway concession, 
or even if the present case should be regarded as one of legal expropria- 
tion, the fact remains that the effect was to dispossess private persons 
from their rights and privileges of a private nature conferred upon 
them by the concession, and that in the absence of legal provisions to 
the contrary—none of which has been alleged to exist in this case— 
the State, which is the author of such dispossession is bound to make 
full reparation for the injuries done by it.® 


In the Company General of the Orinoco case before the French-Vene- 
zuelan Mixed Claims Commission of 1902, the Venezuelan Government 


5 Cedroni (Italy) v. Guatemala, Award of Oct. 12, 1898. H. La Fontaine, Pasicrisie 
Internationale 606 (1902). 

* International Fisheries Co. (U. S.) v. Mexico, General Claims Commission, U. S.- 
Mexico, 1931, 4 Rep. Int. Arb. Awards 691, 700 (1951). 

*Delagoa Bay and East African Railway Company (U. S.) v. Portugal, H. La 
Fontaine, Pasicrisie Internationale 398 (1902); 3 Whiteman, Damages in International 
Law 1694-1703 (1943). 

*H. La Fontaine, op. cit. supra, at 402; 3 Whiteman, op. cit. supra, at 1698. 
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had unilaterally terminated in 1890 two concession agreements on the 
ground that the then holder of the concession was a British company, and 
relations between Great Britain and Venezuela were at that time very 
tense. The termination of the concessions was held to give rise to an 
international liability to Great Britain. The tribunal reasoned that the 
exercise of the power of cancellation by the government was a sovereign 
act violating the rights of the concessionaire and giving rise to a claim for 
damage in the amount of the value of the concession at the time. It 
stated expressly that the judgment rested on the principles of *‘ international 
law, equity and good conscience.’’ ® 

In the May case between the United States and Guatemala involving 
a claim based on the taking over of a railway concession by the Guatemalan 
Government, the arbitrator was charged with the duty to ‘‘render an 
award in favor of the party entitled thereto.’’ Compensation was awarded 
for losses and other sums, including lost profits. In so doing, the arbi- 


trator stated: 


If, for imperative reasons of state, the railroad had been with- 
drawn from May before he had completed the term fixed by his 
contract, he would have been entitled to all the profit to be derived 
from the railroad until the completion of the term.’® 


In the El Triunfo Company case, in which an award was made for the 
cancellation by El Salvador of a concession agreement, the tribunal quoted 
with approval the language of Secretary of State Lewis Cass to the effect 
that : 

The case is widely different when the foreign government becomes 
itself a party to important contracts, and then not only fails to ful- 
fill them, but capriciously annuls them, to the great loss of those who 
have invested their time, labor, and capital in their reliance upon its 
good faith and justice." 


In the dissenting opinion of Commissioner Nielsen in the /nternational 
Fisheries Co. case, ‘‘an arbitrary cancellation of a concession’’ was con- 
sidered to involve a ‘‘confiscation of valuable contractual rights and re- 
sulting international liability.’’ The majority opinion is not inconsistent 
with this position in that it stated that ‘‘no question of an international 
wrong arises,’’ for the reason that ‘‘The declaration of cancellation in 
question is quite distinct from a decree of nullification’’ and rests, instead, 
on the exercise of ‘‘a contractual right to cease performance.”’ ™* 

In the Shufeldt case, the tribunal ruled that the Guatemalan decree of 
May 22, 1928, canceling Shufeldt’s concession was subject to review by 


® Company General of the Orinoco (France) v. Venezuela, Opinion of Umpire Plumley, 
July 31, 1905, Ralston’s Report, French-Venezuelan Mixed Claims Commission of 1902, 
pp. 244 at 322, 360, 365, 367 (1906). 

10 Robert H. May (U. S.) v. Guatemala, Award of Nov. 16, 1900, 1900 Papers Re- 
lating to the Foreign Relations of the United States 659, 672. 

11 E] Triunfo Company (U. 8.) v. Salvador, Award of May 8, 1902, 1902 ibid. 859, 862 
at 871. 

12 International Fisheries Co. (U. S.) v. Mexico, General Claims Commission, U. 5 
Mexico, 4 Rep. Int. Arb. Awards 691, 700, 714-714 (1951). 
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an international court, and held that he was entitled to pecuniary indemnifi- 
eation. The tribunal so ruled, even though it appeared to view the issues 
involved as contractual." 

In the case of the Anglo-Iranian Oil Co. (Jurisdiction) ,’* the Interna- 
tional Court of Justice could not come to grips with our present problem, 
since the Court ultimately held itself to be without jurisdiction to consider 
the merits of the case. Jurisdiction was claimed by Great Britain on the 
basis of a declaration of acceptance of the so-called optional clause of 
the Statute of the Court (Article 36, paragraph 2) by Iran to the effect 
that the obligatory jurisdiction of the Court was accepted with respect to 
‘‘the application of treaties or conventions accepted by Persia and subse- 
quent to the ratification of this declaration.’’ Since the concessionary 
contract before it could not be categorized as a treaty, the Court held that 
it was unable to exercise jurisdiction. A suggestion of the attitude of 
Judge Carneiro with respect to the merits of the case is indicated in his 
dissenting opinion in which, among other things, it is stated that an invo- 
cation of the interests of the nationalizing state would not justify inter- 
nationally a payment of less than full compensation to a foreigner who 
was ‘‘by the very fact of nationalization . .. cast from the national com- 
munity in whose favour nationalization has been carried out.’’ Judge 
Carneiro further stated that a refusal by Iran to set up the arbitral tri- 
bunal provided for in the concession agreement ‘‘constitutes a denial of 
justice on the part of the Iranian Government.’’ * 

In numerous other international cases awards or payments have been 
made for the termination by a government of a concession agreement or 
governmental interference therewith.'® 

13 P. W. Shufeldt (U. S.) v. Guatemala, Award of July 24, 1930, Department of State, 
Arb. Ser. No. 3, pp. 849, 876-877 (1932); 24 A.J.I.L. 799 (1930). 

14 Judgment of July 22, 1952, [1952] I-C.J. Rep. 93; 46 A.J.I.L. 737 (1952). 

15 [1952] LCJ. Rep. 151 at 162, 166. 

16H. Milligan (U. S.) v. Peru, U. S.-Peruvian Claims Commission under Convention 
of December 4, 1868, 2 Moore, International Arbitrations 1643-1644 (1898) (ez 
gratia); North and South American Construction Co. (U. S.) v. Chile, 3 ibid. 2318; 
George L. Hammeken (U. S.) v. Mexico, Mexican Claims Commission under Conven- 
tion of July 4, 1868, 4 ibid. 3470-3472 (injury to rights and immunities of conces- 
sionaire by governmental authorities); Ceniral and South American Telegraph Co. 
v. Chile, U. §S.-Chilean Claims Commission under Convention of August 7, 1892, 3 
Whiteman, op. cit. note 7 supra, at 1679 (interference by government authorities) ; Dr. 
Marion A. Cheek (U. S.) v. Siam, Award of March 21, 1898, 5 Moore, op. cit. 5069 at 
5071; Punchard, MeTaggart, Lowther and Company (Great Britain) v. Colombia, 
Award of Oct. 17, 1899, H. La Fontaine, op cit. note 7 supra, at 544; Martini & Co. 
(Italy) v. Venezuela, Ralston’s Report, Venezuelan Arbitrations of 1903, Sen. Doce. 
No. 316, 58th Cong., 2d Sess. 819 (1904); Rudloff (U. S.) v. Venezuela,, U. S.-Vene- 
zuelan Claims Commission, ibid. 182; Aboilard (France) v. Haiti, Award of July 26, 
1905, 12 Rev. Gén. de Droit Int. Public, Documents 12-17 (1905); Landreau (U. 8S.) 
v. Peru, Award of Oct. 26, 1922, 1 Rep. Int. Arb. Awards 352, 356 (1948), 17 A.J.I.L. 
157 (1923); The Mavromattis Jerusalem Concessions, P.C.I.J., Judgment of March 
26, 1925, Pub. Ser. A, No. 5 (governmental action interfering with exclusivity of a 
concession; admission by respondent government of lack of power under treaty to 
effect expropriation). 

Diplomatic settlement: Henry W. Thurston (U. 8S.) v. Dominican Republic, Award 
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In the Lena Goldfields, Ltd. arbitration with the Soviet Union, the arbitral 
tribunal granted £12,965,000 representing ‘‘a fair purchase price for a 
going concern’’ by virtue of the loss of a concession agreement through 
governmental interference, including the secret police. The tribunal rea- 
soned that except for performance inside Russia, the contract contemplated 
the application of international, rather than national, principles of law." 
With respect to a provision in the contract that it should only be pre- 
maturely terminated by a decision of the arbitration court provided for 
therein, Dr. Nussbaum said in an article concerning this arbitration that 
the provision ‘‘imposes an obligation exclusively on the Government, 
namely, the obligation not to use its sovereign power of revoking the con- 
cession during the contract period, earlier termination of the concession 
being reserved to the tribunal.’’ *% 

The duty to respect concession agreements has been recognized in cases 
D. P. O’Connell states in his exhaustive study that: 


of state succession. 


The generally consistent practice which has just been analyzed is 
clearly based on the principle that the acquired rights of a conces- 
sionaire must be respected by a successor state.’® 


The Harvard Research in International Law on the topic of the Responsi- 
bility of States stated that there were numerous cases ‘‘where the arbitrary 
annulment of a contract by the Executive without appeal to the courts 
was held to justify diplomatic interposition and to render the state 


20 


responsible.’ 

There is a growing rule that the legality of questioned state action may 

be made to depend upon the issue whether the state involved is willing 


to submit such a question to judicial determination. One of the earliest 
9 


examples is the provision of Article 1 of the Hague Convention (No. 2 
respecting the Limitation of the Employment of Force for the Recovery 


of May 20, 1898 (limited to determination of value of property of concession), 1898 
Papers Relating to the Foreign Relations of the United States 274-291; George D. 
Emery Co. (U. 8S.) v. Nicaragua, 1909 ibid. 460, 463, 3 Whiteman, op. cit. note 7 supra, 
at 1643-1645; United States and Venezuela Co. (U. S.) v. Venezuela, 1909 Papers 
Relating to the Foreign Relations of the United States 624; Turnbull Manoa Company 
(Limited) and Orinoco Company (Limited) (U. 8.) v. Venezuela, ibid. 626-628, see 
Ralston’s Report, op. cit. at 200; Charles J. Harrah (U. 8S.) v. Cuba (1903), 3 Whiteman, 
op. cit. at 1718-1720. 

17 Lena Goldfields, Ltd. v. U.S.S.R., Award of Sept. 3, 1930, 36 Cornell Law Q. 42, 
50 (1950). 

18 A. Nussbaum, ‘‘The Arbitration between the Lena Goldfields, Ltd. and the Soviet 
Government,’’ ibid. 30, 38-39 (1950); see also Czechoslovakia v. Radio Corporation of 
America, Award of April 1, 1932, 30 A.J.I.L. 523, 531 (1936) (rule pacta sunt 
servanda applies to public law agreements). 

19D, P. O’Connell, The Law of State Succession 129, 131-132 (1956). 

2023 A.J.I.L. Spec. Supp. 171 (1929); see also C. Eagleton, The Responsibility 
States in International Law 165 (1928); 2 Hyde, International Law Chiefly as 
Interpreted and Applied by the United States 990-991 (2d rev. ed., 1945); E. 
Borchard, The Diplomatic Protection of Citizens Abroad 292-294, 336 (1915); ©. 
Rousseau, Droit International Public 370-371 (1953) (state becomes responsible upon 
enactment of legislation violating its international obligations). 


( 

t 

t] 

0 

fi 

0 
in 
pr 
to 
(1 
tion 
Zue] 
Viss 
if 
clau 
AJ. 


1958] CONCESSION AGREEMENTS AND NATIONALIZATION 265 


of Contract Debts. This article embodies the so-called Porter Proposition 
and provides that a state may not use force to recover contract debts owed 
its nationals by another state unless ‘‘the debtor State refuses or neglects 
to reply to an offer of arbitration, or after accepting the offer, prevents 
any compromis from being agreed on, or, after the arbitration, fails to 
submit to the award.’’**. Under Article 33 of the Charter of the United 
Nations, the parties to a dispute are required, first of all, to seek a solution 
thereof by peaceful means, including arbitration and judicial settlement. 

Among the circumstances indicating whether such annulment is arbi- 
trary, or, as we have previously defined the issue, whether the termination 
of a concession agreement by a state is in fact an exercise of a claimed 
contractual right, is the willingness of such state to submit the issues 
leading to such termination to judicial or arbitral determination. The 
refusal by the state to submit the validity of such termination to arbitration, 
in violation of an arbitration clause in the concession agreement, has been 
held to create international responsibility to the state of the concessionaire.** 

The availability of the arbitral process is of peculiar significance in 
the resolution of disputes which must inevitably arise in the long-term 
arrangements usually provided for in a concession agreement. The agree- 
ment typically contains a clause requiring resort to arbitration as a means 
for settling such disputes. Provision is thereby made for dealing in a 
regularized and impartial manner with the problems of changed conditions 
arising in the course of the term of the contract. 

As stated in one international arbitration between a private corporation 
and a state, the fact that the state has not realized its expectations of 
profit cannot be considered sufficient reason for releasing the state from its 
obligations as signatory of the concession agreement.** Nevertheless, with 
the passing of the years, new and unanticipated conditions may arise 
creating unexpected hardships upon one of the parties. It is at this point 
that the presence of arbitration clauses in concession agreements becomes 
of critical importance. The right to rely upon arbitration as a means 
for the solution of difficulties arising out of the contractual relationships 
of the parties has, among other forces, led to the creation of a type of 
‘living law’’ of the contract that the parties will, first of all, negotiate 
in good faith in an effort to resolve their disputes. 

When such negotiation fails, then there is always available the arbitral 
process and usually under the contract it becomes the duty of the parties 
to resort to arbitration to settle their difference. In appreciating the suita- 


21J. B. Seott, The Hague Conventions and Declarations of 1899 and 1907, p. 489 
(1915). 

22. North and South American Construction Co. (U. S.) v. Chile, 3 Moore, Interna- 
tional Arbitrations 2318 (1898); see also Rudloff (U. S.) v. Venezuela, U. S.-Vene- 
tuelan Claims Commission, Ralston’s Report, op. cit. note 16 supra, at 182. C. De 
Visscher states that responsibility for the cancellation of a concession contract arises 
if there is a failure to arbitrate the issues in question pursuant to an arbitration 
clause in the contract. Theory and Reality in Public International Law 194 (1957). 

23 Czechoslovakia v. Radio Corporation of America, Award of April 1, 1932, 30 
AJ.LL. 523, 534 (1936). 
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bility of the arbitral tribunal for this purpose, it must be remembered 
that, unless otherwise restricted in the arbitration clause, it does not sit 
exclusively as a court of law, applying the law of the contract under the 
law of the state, but also as a tribunal of justice and equity. 

The problem at hand reveals another legal aspect when we appreciate 
that we are here concerned with a situation in which, in reliance not only 
upon the system of laws of the capital-importing country in the matter of 
the protection of property but also upon the covenants of that state as 
expressed in an international concession agreement, a foreign investor estab" 
lishes in such country an enterprise which becomes a part of the function- 
ing of the international community. We are positing that this enterprise 
is a source of mutual advantage. In these circumstances, it is submitted 
that to expropriate the enterprise constituted by the concession agreement 
through the unilateral exercise of sovereign power and thereby to deprive 
the foreign state, in the person of its national, of the wealth represented 
by the enterprise and to cause it to become the exclusive property of the 
expropriating or nationalizing state, is to result in an unjust enrichment 
The interdependency of states reinforces the conclusion that no state shall 
take advantage of the fact that the resources of another state have entered 
into its territorial sphere and enrich itself with such resources at the 
expense of its neighbor. 

The principle of unjust enrichment (enrichissement sans cause) is one 
of the general principles of law recognized by civilized nations.** This 
principle is based on the fact that there are circumstances in which 
the acquisition by one person of property interests of another will be gen- 
erally conceded, in all justice, to require restitution in kind or in value. 
The existence of this principle and the necessity of its application was 
recognized in the Landreau case involving a guano concession.*® 

O’Connell states, in connection with the obligation of a successor state 


to recognize a concession granted by its predecessor, that: 
. 


The expropriation of a concession, however, is only justified when 
accompanied by a recognition of the equities involved. . . . For the 
successor State to ignore this expenditure of capital and labour, and 
to appropriate to itself the benefits accruing therefrom, is unjustifiably 
to enrich itself. The concessionaire’s equitable interest is an acquired 
right constituted by his activity, and international law imposes on the 
successor State a correlative duty to make restitution to the extent of 
its enrichment.*° 


It should be clearly understood, however, that the international liability 
of a nationalizing state in the circumstances of this inquiry does not arise 
solely from the aspect of unjust enrichment. That liability is a result of 
the circumstance of unjust enrichment, but it is also a product of the 


24See the brilliant comparative law study of J. P. Dawson, Unjust Enrichment, 4 


Comparative Analysis (1951). 
25 Landreau (U. 8.) v. Peru, Award of Oct. 26, 1922, 1 Rep. Int. Arb. Awards 352, 


364. 
26D. P. O’Connell, op. cit. note 19 supra, at 131-132 (1956). 
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application to its act of the other principles or propositions set forth herein. 
t is most important to realize this fact, since it is of critical analytical im- 
portance in determining the legal consequences of the act of nationalization. 

Thus the cases reveal the dichotomy upon which the international legal 
process will operate. _If the act of termination be in the bona fide exercise 


of a claimed contractual right, it is to be deemed an act jure gestionis 
and the rule of exhaustion of local remedies and the requirement of a 
denial of justice therein applies. On the other hand, if the act of termina- 
tion be in the exercise of sovereign power independently of contractual 
right, it is an act jure imperti of which international law may directly 
take cognizance and which may be held to be a violation of a right of the 
state of the concessionaire. 

In either event, the interests of the international society are protected. 
If the termination be in the exercise of a claimed contractual right, it may 
be said that the normal and usual expectation of the contracting parties 
would be that any dispute resulting therefrom would be adjusted by 
resort to the local courts. There is in such case no impairment of the 
security of the transaction if such resort be required as an antecedent 
to establishing international responsibility. If the termination be in the 
exercise of sovereign power, then the security of the transaction is directly 
protected by international law, the termination being deemed a violation of 
a duty owed the state of the concessionaire. 

Viewed simply as a property interest and as a problem in the protection 
of private property abroad, concession agreements may, in addition, be 
regarded to fall under the rule that the property of aliens shall not t 
expropriated except against adequate compensation promptly paid. 


Their protection has been justified by the theory that the ‘‘rights of 
exploitation emanating from concessions which are also embodied in an 
undertaking, a plan or a definite object’’ are a vested or subjective right 
entitled to legal protection in the international sphere.** The Permanent 
Court of International Justice has held that the property interests involved 
in a concession are subject to protection under international law in the 
sense that the ‘‘principle of respect for vested rights .. . forms part of gen- 
erally accepted international law.’’ The Court stated that the expropria- 
tion of the property of aliens permitted under Head III of the Geneva Con- 
vention is of an exceptional character in that it ‘‘is a derogation from the 
rules generally applied as regards the treatment of foreigners and from the 
principle of respect for vested rights.’’** It found it necessary, however, 
only to go as far as to hold that the expropriation in question, namely, the 
taking over by Poland of the Chorzéw factory, was a violation of the Geneva 
Convention and that reparation was due. 


27 Jablonsky v. German Reich, June 24, 1936, 1935-1937 Annual Digest and Reports 
of Public International Law Cases, Cas. No. 42, p. 140 (1941). 

28 Case concerning Certain German Interests in Polish Upper Silesia (The Merits), 
May 25, 1926, P.C.I.J., Pub. Ser. A, No. 7, p. 42, see also p. 22; Case Concerning the 
Factory of Chorzéw, July 26, 1927, ibid. No. 9, p. 27. 
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The American and Panamanian General Claims Commission stated that: 


It is axiomatic that acts of a government in depriving an alien of his 
property without compensation impose international responsibility. 


This result, it held, should apply even in a case where the state was in the 
process of working out a system of land administration. 

Similarly, in the Norwegian Shipowners’ Claim, involving the requisi- 
tioning by the United States of contracts for the building of ships, ‘‘ just 
compensation’’ was held to entail an obligation for 


a complete restitution of the status quo ante, based, not upon the future 
gains of the United States or other powers, but upon the loss of prof- 
its of the Norwegian owners as compared with other owners of similar 
property.*° 
We have above referred to the rule of international law that a confisca- 
tory breach by a state of a concession agreement entails direct responsibility 
therefor to the state of the concessionaire.** However, considering the 
instant problem as one involving the protection of property of aliens 
under international law, it has been said that a state which has been 
injured as a result of an insufficient indemnity in the case of the national- 
ization of the property of its citizens by another state has a right to ex- 
ercise diplomatic protection and to take conservatory measures.** The 
rule has been affirmed by a number of authorities that a violation of inter- 
national law occurs on the taking by a state of foreign property against 
insufficient compensation.** 

The principle of respect for private property also appears in other 
contexts in international law, as in the case of the right of angary and 
the rule of war that “‘private property cannot be confiscated.’’ ** 

While international law has been criticized as failing generally to give 
clear guidance on specific rules or problems, as distinguished from ques- 
tions of broad principle,** we have seen that there is an unusual amount 


29 Marguerite de Joly de Sabla (U. 8S.) v. Panama, U. S.-Panama General Claims 
Commission, Award of June 20, 1933, Report of Bert L. Hunt, Department of State, 
Arb. Ser. No. 6, 1934, p. 432 (1934), 28 A.J.I.L. 602 (1934); Walter Fletcher Smith 
(U. 8.) v. Cuba, Award of May 2, 1929, 24 A.J.I.L. 384 (1930). 

301 Rep. Int. Arb. Awards 309, 338 (1948); 17 A.J.I.L. 362 (1923). 

81 £.g., note 20 supra. 

32 1 Guggenheim, Traité de Droit International Public 336 (1953). 

83] Sibert, Traité de Droit International Public 515 (i951); 1 Hyde, International 
Law Chiefly as Interpreted and Applied by the United States 710-711 (2d rev. ed., 
1945); C. Rousseau, Droit Internationa! Public 372 (1953); 2 Seelle, Précis de Droit 
des Gens 113 (1934); J. H. Herz, ‘‘ Expropriation of Foreign Property,’’ 35 A.J.L.L. 
243 (1941); C. C. Hyde, ‘‘Confiscatory Expropriation,’’ 32 A.J.I.L. 758, 760-761 
(1938), and ‘‘Compensation for Expropriations,’’ 33 ibid. 108, 112 (1939) (questious 
legality of power to expropriate if adequate compensation cannot be given aliens). 

84 Hague Conventions of 1899 (II) and 1907 (IV) Respecting the Laws and Customs 
of War on Land, Regulations, Art. 46. J. B. Scott, op. cit. note 21 supra, at 123, 129, 
131 (1915). 

85 H. Lauterpacht, ‘‘ Codification and Development of International Law,’’ 49 A.J.LL. 


17, 19 (1955). 
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of authority, supported by several bases of justification, to sustain the 
rule that concession agreements are protected against their unilateral 
termination by the state in the exercise of sovereign power as against the 
exercise of contractual right. Before turning to the question of the degree 
to which this rule may be affected by the circumstance that the termina- 
tion of a concession agreement by a state is accomplished through measures 
of nationalization, it is believed desirable to explore certain aspects of our 
problem in private international law. 

The unity or universality of the concession agreement, the fact that it 
involves the co-ordination of activity extending beyond the confines of a 
single state, has been recognized. In discussing the autonomy of the 


parties to select their own governing law, Donnedieu de Vabres notes that 


French jurisprudence has developed a general theory of the international 
contract. He states that it is the nature of its economic operation which 
confers upon a contract its international character and that certain opera- 
tions by their nature fall within the internal economic life of a state, while 
others, by contrast, fall within the international economic life. He con- 
cludes that the jurisprudence demonstrates that there is 


an international economic activity escaping the sovereignty of individ- 
ual legislative bodies and cloaked by its own juridical regulation, in- 
sapable of being reduced to the simple confines of internal laws in 
conflict.*° 
Niboyet takes up the analogous situation of a business concern (fonds 
du commerce) which in its functioning comprehends several states, and 
concludes: 


By virtue of the phenomenon of frontiers which come between home 
offices and various branch offices, each state may provide a different 
set of rules for the branches which are on its territory and subject to 
its control. The universality of the business concern cannot be real- 
ized unless all of its parts are in the same country (which is the case 
in a national business concern), otherwise there results a veritable 
juridical splitting-up.** 

While confiscatory legislation must be given application by the courts 
of a state in which judicial review on the basis of opposition to interna- 
tional law is impossible, both international courts and courts of other 


86 J. Donnedieu de Vabres, L’Evolution de la Jurisprudence Francaise en Matiére 
de Conflit de Lois 553-561, quotation at 561 (1938) (translation). In the memorial 
of Switzerland in the Losinger & Co. case, it was contended: ‘‘In a wide sense, the 
notion of international obligations, or engagements, covers not only those existing 
directly between States, but also those existing between States and private individ- 
duals protected by their governments, when such engagements produce international 
repercussions and when, by their origin or their effects, they extend in reality to 
several countries.’’ P.C.I.J., Pub. Ser. C, No. 78, p. 128. 

874 Niboyet, Traité de Droit International Privé 630-633, quotation at 632-633 
(1947) (translation). ‘‘There is no reason why a municipal court which may thus 
consider international law incidentally, should not also apply it directly so as to 
secure the submission of a single and indivisible instrument under a single legal system.’’ 
F. A. Mann, ‘‘The Law Governing State Contracts,’’ 21 British Year Book of Inter- 
national Law 11, 22 (1944). 
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states may refuse to give application to such legislative action as it im- 
pinges upon the international society and if it is violative of international 
law.** 

In a series of cases growing out of the attempts by the Anglo-Iranian 
Oil Company, Limited, to recover its nationalized oil in tankers at various 
world ports, examination was made of the above proposition. Judge 
Lauterpacht examines these cases and reaches the conclusion that they 
either support, or are not inconsistent with, the stated proposition.*® A 
critical analysis of these cases also appears in a recent study by D. P. 
O’Connell.*® The cases bear directly on the problem before us, since the 
question at issue was whether the Iranian termination of its concession 
agreement through purported acts of nationalization was violative of 


international law. 

In the Rose Mary case, recovery of the claimed oil was granted on the 
theory that inasmuch as the expropriatory legislation was confiscatory, 
‘following international law as incorporated in the domestic law of Aden, 
this court must refuse validity to the Persian Oil Nationalization Law in 
so far as it relates to nationalized property of the plaintiff which may 
come within its territorial jurisdiction.’’ * 

In a decision of an Italian court, it was held that the Iranian law could 
be examined to determine whether it was confiscatory and it was held 
that prima facie a procedure for compensation existed.*?, A Tokyo court, 
however, felt itself unable to enter into the difficulties of determining 
whether the legislation in question was compensatory.*® 


88 H. Lauterpacht, Recognition in International Law 420 (1947); 1 Oppenheim (ed 
H. Lauterpacht), International Law 270 (8th ed., 1955); F. Morgenstern, ‘‘ Recogni 
tion and Enforcement of Foreign Legislative, Administrative and Judicial Acts which 
are Contrary to International Law,’’ 4 Int. Law Q. 326, 329 (1951); B. A. Wortley, 
‘“Expropriation in International Law,’’ 33 Grotius Society Transactions 25, 30, 31 
(1947) ; Wolff v. Oxholm, [1817] 6 M & S 92; In re Fried Krupp A/G, [1917] 2 Ch. 
188; Confiscation of Property of Sudeten Germans Case, Dec. 7, 1948, 1948 Annual 
Digest and Reports of Public International Law Cases, Cas. No. 12, pp. 24-25 (1953) ; 
Anglo-Czechoslovak and Prague Creditbank v. Janssen, [1943] V.L.R. 185; N. V. de 
Bataafsche Petroleum Maatschappij & Ors. v. The War Damage Commission, Singapore 
Court of Appeal, April 13, 1956, 22 Malayan L. J. 155 (1956); 51 A.J.I.L. 802 (1957). 

89] Oppenheim, op. cit., at 269, note. 

40D. P. O’Connell, ‘‘A Critique of Iranian Oil Litigation,’’ 4 Int. & Comp. Law Q. 
267 (1955); see, however, R. Delson, ‘‘ Nationalization of the Suez Canal Company: 
Issues of Public and Private International Law,’’ 57 Columbia Law Rev. 755, 776-778 
(1957). 

#1 Anglo-Iranian Oil Co. Ltd. v. Jaffrate, [1953] 1 Weekly L. R. 246, 259; 47 A.J.1.L 
325 (1953); 1953 Int. Law Rep. 316 (Lauterpacht). In a later decision commenting 
on the Rose Mary case, the court stated that it did not ‘‘challenge the correctness of the 
decision . . . upon the facts’’ but that it did not wish to go so far as to say that ‘‘con- 
fisecation without adequate compensation is per se a ground for refusing recognition to 
foreign legislation.’’ In re Claim by Helbert Wagg & Co. Ltd., [1956] 2 Weekly L. RB. 
183, 195-197, [1956] 1 Ch. 323, 346-349; 50 A.J.I.L. 683 (1956). 

42 Anglo-Iranian Co. v. Societa Unione Petrolifera Orientale di Roma, 67 Il Gazzetino, 
No. 61, p. 4, abstracted in D. P. O’Connell, note 40 supra, at 283-284; and 47 A.J.1-L. 
509 (1953). 

43 Anglo-Iranian Co. Ltd. v. Idemitsu Kosan Co. (YO) 2, 942 (1953), 1953 Int. Law 


Rep. 305; abstracted in O’Connell, loc. cit. at 280-283. 
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The Iranian oil litigation concerned attempts by the dispossessed for- 
eign investor to regain possession of his nationalized property. The point 
at issue was whether possession of such property by transferees of the 
nationalizing state should be disturbed and the property returned to the 
plaintiff investor. The reluctance of the Tokyo court to enter into the 
legality of the act of nationalization is difficult to understand in the light 
of the responsibility of courts to resolve all pertinent legal issues in cases 
before them. The problem may hereafter arise in other contexts, say in 
the situation of a purchaser in bad faith of unlawfully seized property who 
either seeks to retain its possession as against its lawful owner or to invoke 
the aid of the courts in obtaining possession from third parties.“* When 
a nationalization is patently unlawful or entails such a slight degree of 
compensation as to raise no presumption that persons affected thereby 
would have accepted it freely,** it is clear that courts would be prone to deny 
legal effect to the act of nationalization of a foreign state. 

A doctrine of private international law bearing close analogy to the 
problem at hand is the rule denying effect to the confiscatory acts of a 
foreign sovereign when such sovereign seeks to apply them extraterritor- 
ially or to the property of aliens. The rule in question rests either on the 
notion of the territoriality of laws or on the requirements of public policy.** 
In the German literature on this subject the legal terminology employed 
is peculiarly illuminating. In discussing an act of expropriation by a 
state and denying extraterritorial enforcement to the public law claims 
of a state for its enforcement, Beitzke states that: ‘‘The act of power 
(Machtakt) of the expropriating state is confined to the property which 
is located within the confiscating state.’’**? In other words, an act of 
power is not necessarily an exercise of a legal right of the state of the 
concessionaire. 

We now come to the crucial question of our study. Are the conclusions 
previously reached negatived, impaired or qualified by the circumstance 
that a concession agreement is brought to an end, and all property interests 
of the concessionaire transferred to the state, as the result of an act of 
nationalization? And here our first question is: What is an act of 
nationalization ? 

44 Rosenberg v. Fischer, 6 Annuaire Suisse de Droit International 139 (1949), quoted 
in D. P. O’Connell, note 40 supra, at 292, note 65. 

45 R. Sarraute and P. Tager, ‘‘Hier et aujourd’hui. Les effects en France des 
nationalisations étrangéres,’’ 79 Journal du Droit International (Clunet) 1138, 1148 
(1952). 

46 G. A. van Hecke, ‘‘ Confiscation, Expropriation and the Conflict of Laws,’’ 4 Int. 
Law Q. 345 (1951) (reviewing English, French, Italian, United States, Netherlands, 
Austrian and Belgian cases); J.E.S. Faweett, ‘‘Some Foreign Effects of Nationaliza- 
tion of Property,’’ 27 British Year Book of International Law 356-358 (1950); Seidl- 
Hohenveldern, ‘‘Extraterritorial Effects of Confiscations and Expropriations,’’ 49 
Michigan Law Rev. 851 (1951); id., ‘‘Probleme des internationalen Konfiskations- und 
Enteignungsrechtes,’’ 83 Journal du Droit International (Clunet) 380 (1956), answer- 
ing W. Lewald, ‘‘Das internationale Enteignungsrecht in Lichte neuen Schrifttums,’’ 
21 Rabel’s Zeitschrift fuer auslaendisches und internationales Privatrecht 119 (1956). 

47 Beitzke, ‘‘Nochmals zur Konfiskation von Mitgliedschaftsrechten,’’ 11 Juristen 
Zeitung 673, 674 (Tuebingen, Germany, 1956) (translation, italics supplied). 
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As the discussions in 1952 of the Institut de Droit International reveal, 
the formulation of a definition of the term ‘‘nationalization’’ is a difficult 
task.** The definition of nationalization tentatively adopted by the Jn- 
stitut was as follows: 


Nationalization is the transfer to the State, by a legislative act and 
in the public interest, of property or private rights of a designated 
character, with a view to their exploitation or control by the State, or 
to their direction to a new objective by the State.*® 


Nationalization may be said to include measures for the transfer to, or 
control by, the state, in the exercise of a public purpose, of a defined 
category of property. Whether any such taking is confiscatory or against 
partial or full compensation seems irrelevant insofar as a definition of the 
term is concerned, though highly relevant as to the legal issues involved. 

We have refrained from entering into an intense investigation of the 
question of the responsibility of the state for the expropriation of property 
of aliens. This has been most thoroughly investigated in the literature.*° 
We instead have confined ourselves to affirming the rule which seemed to be 
fairly settled, independently of the nationalization precedents now to be 
discussed, that the property of aliens is not to be expropriated by a state 
except against adequate compensation promptly paid.*? 

We have also laid down the rule that the interest of the concessionaire was 
protected against acts of the state bringing the concession agreement to 
an end through the exercise of sovereign power as distinguished from 
contractual right. We saw that there was an unusual solidity of proof 
in support of this rule. We must now determine whether this proposition 
is affected by modern state practice in the sphere of nationalization. The 
Mexican and Iranian oil nationalizations are those which most directly 


concern us. 
On November 23, 1936, the Expropriation Law was enacted by Mexico. 
On March 18, 1938, the properties of seventeen oil companies were ex- 
propriated by decree. The Mexican Government had also for some time 
been engaged in the nationalization of foreign-owned land in a program 


4844 Annuaire de 1’Institut de Droit International (II) 279 et seq. (1952). 


50 See bibliographies in S. Friedman, Expropriation in International Law (1953); M. 
Domke, ‘‘American Protection against Foreign Expropriation in the Light of the 
Suez Canal Crisis,’’ 105 U. Pa. Law Rev. 1033, 1041, note 51 (1957). For other 
studies of the problem of nationalization, see G. Viénot, Nationalisations Etrangéres 
et Intéréts Francais (1953) ; C. Rousseau, Droit International Public 370 et seq. (1953) ; 
C. J. Olmstead, ‘‘ Nationalization of Foreign Property Interests, Particularly Those 
Subject to Agreements with the State,’’ 32 N.Y.U. Law Q. Rev. 1122 (1956); N. RB. 
Doman, ‘‘ Postwar Nationalization of Foreign Property in Europe,’’ 48 Columbia Law 
Rev. 1125 (1948); A. Drucker, ‘‘Compensation for Nationalized Property: The 
British Practice,’’ 49 A.J.I.L. 477 (1955); E. D. Re, ‘‘ Nationalization of Foreign 
Owned Property,’’ 36 Minn. Law Rev. 323 (1952); S. J. Rubin, ‘‘ Nationalization and 
Compensation: A Comparative Approach,’’ 17 U. Chicago Law Rev. 458 (1950). 

51 See discussion, notes 27-34 supra. 


49 Ibid. 283, translation; see also J.E.S. Fawcett, note 46 supra, at 355-356. 
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of agrarian reform. American-owned landholdings, chiefly farms of mod- 
erate size, of the value of over $10,000,000 had been expropriated by 1938.*? 

A settlement was reached in 1941 whereby American oil properties 
were to be appraised by two experts to be appointed by the two govern- 
ments, respectively. Their joint report was to be made the basis of com- 
pensation. Mexico agreed to pay $9,000,000 as an initial deposit. The 
two governments accepted the report of the two experts, made on Apri! 
17, 1942. The United States Government stated that: 


This report placed an evaluation of $23,995,991 on the losses su- 
stained by American nationals, including all elements of tangible and 
intangible value, and provided for interest at three percent per annum 
from March 18, 1938 to the date of final settlement on all balances 
due; in conformity with the basic agreement, the evaluation was final. 
(Italics supplied) 


The sum thus found to be due, less the deposit of $9,000,000, was to be 
paid in five annual installments beginning in 1943.°° By the Claims Con- 
vention of November 19, 1941, Mexico agreed to pay the United States 
$40,000,000 at the rate of $2,500,000 a year.** Great Britain effected a 
settlement for the expropriation of its oil properties in Mexico of 
$130,000,000, payable in fifteen annual installments.*® 

The Iranian oil expropriation of 1951 was couched in general terms as 
a nationalization of ‘‘the oil industry throughout all parts of the country, 
without exception.’’** In practical effect it was directed to the expropria- 
tion of the properties of the Anglo-Iranian Oil Company, Limited, and the 
consequent termination of its Concession Agreement of April 29, 1933.%" 

The International Court of Justice ruled that it lacked jurisdiction to 
hear the resulting dispute between Great Britain and Iran.** Among other 
things, it held that the Concession Agreement was not an international 
convention within the terms of the Iranian declaration accepting the 
compulsory jurisdiction of the Court. Negotiations thereafter took place 
between the Iranian Government and a consortium of eight international 
oil companies, including Anglo-Iranian Oil Company, Limited. These 
resulted in the establishment of a new Concession Agreement of September 
19, 1954, with such companies for a minimum period of twenty-five years, 
subject to extension. There was a settlement of claims and counterclaims 
between Iran and Anglo-Iranian Oil Company, Limited, resulting in a 
net sum of 25 million pounds, or about $70,000,000, which Iran agreed 


52 J. L. Kunz, ‘‘The Mexican Expropriations,’’ 17 N.Y.U. Law Q. Rev. 327 (1940). 

539 Dept. of State Bulletin 230 (1943). 

54 Exchange of notes of Nov. 19, 1941, 55 Stat. 1554 (1941-1942); Convention of 
Nov. 19, 1941, 56 Stat. 1347 (1942); L. H. Woolsey, ‘‘The United States-Mexican 
Settlement,’’ 36 A.J.I.L. 117 (1942); H. W. Briggs, ‘‘ The Settlement of Mexican Claims 
Act of 1942,’’ 37 ibid. 222 (1943). 

55 C. Rousseau, Droit International Public 372 (1953). 

56 A. W. Ford, The Anglo-Iranian Oil Dispute of 1951-1952, p. 268 (1954); LCJ., 
Anglo-Iranian Oil Co. Case, Pleadings, Oral Arguments, Documents, p. 36. 

57 A. W. Ford, op. cit. at 233; I. C. J., op. cit. supra at 20. 

58 Note 14 supra. 
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to pay the company in ten annual installments.°® The new Concession 
Agreement appears to have been regarded in part as a reaffirmation and 
sharing of the rights and privileges of the earlier concession, since on 
October 29, 1954, it was announced that the seven other oil company 
parties had agreed to pay Anglo-Iranian Oil Company, Limited, a sum 
which would amount to more than $600,000,000 for its share in the 
concession.®° 

The legality of expropriation of foreign property in the course of the 
agrarian reforms of the Eastern European states following World War | 
was most vigorously and exhaustively debated in connection with the 
so-called Hungarian Optants case.** The position of Hungary that ex- 
propriation without compensation was prohibited by international law 
and by Articles 232 and 250 of the Treaty of Trianon appears to have 
prevailed in the discussions in the League of Nations in 1928,°* and in the 
reasoning of the Permanent Court of International Justice in the Chorzdéw 
Factory case.** A special Agrarian Fund was created for the payment of 
claims arising out of the agrarian legislation of Rumania, Czechoslovakia 
and Yugoslavia. 

The Russian expropriations following the Revolution of 1917 and the 
establishment of the Soviet state were all-embracing in their inclusion of 
means of production and capital, whether or not foreign-owned. The 
courts of Western states uniformly refused to recognize the extraterritorial 
effects of acts of confiscation, and varied in their approaches to the problem 
of the recognition of their internal effects upon property within the ter- 
ritory of Russia.** In the diplomatic sphere, the problems raised were 
massive and insoluble upon any other basis than a political one. 

The wide-scale postwar nationalizations of property in Great Britain 
and Europe caused certain views to be expressed which had first appeared 
in connection with the Hungarian-Rumanian land dispute mentioned 
above.*® These were to the effect that fundamental changes in the political 
system or economic structure of a state justify interference on a large 


59 Hearings before the Antitrust Subcommittee (Subcommittee No. 5) of the Com 
mittee on the Judiciary, House of Representatives, 84th Cong., Ist Sess., Pt. II, May 
23—June 6, 1953, Serial No. 3, pp. 1563, 1644. 

60 N. Y. Times, Oct. 30, 1954, p. 6. col. 3. 

61 A brief history and analysis of some of the legal issues involved in the dispute 
will be found in K. S. Carlston, The Process of International Arbitration 116-126, 
176-184 (1946); see F. De4k, The Hungarian-Rumanian Land Dispute (1928); Some 
Opinions, Articles and Reports Bearing upon the Treaty of Trianon and the Claims 
of the Hungarian Nationals with regard to their Lands in Transylvania (2 vols., 
1929). 

62 See K. S. Carlston, op. cit. supra, at 181. 

63 Note 28 supra. 

64 Agreements Concluded at the Hague Conference, January, 1930, p. 373 (1930); 
see Pajzs, Cziky, Esterhazy Case, Judgment of Dec. 16, 1936, P.C.I.J., Ser. A/B, 
No. 68. 

65 Notes 38, 50 supra. 

66 See selection of a minority of writers noted in J. L. Kunz, note 52 supra, at 337. 
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scale with private property and may justify partial compensation to aliens.*’ 
It is not believed that theory or practice will justify such a conclusion in 
the sphere which concerns us, namely, the status of concession agreements. 

It will be recalled that the League of Nations addressed itself to the 
question whether the fact that the rights of a concessionaire under his 
contract were impaired by legislation, rather than through executive action, 
would entail international responsibility. The conclusion was reached that 
if such legislation directly impaired contractual rights, international re- 
sponsibility would be incurred for damage thereby sustained by the for- 
eigner, but that the circumstances of the particular case must be examined 
when the legislation was of a general character.°* Judge Lauterpacht 
has said that 


There may be little difference between a Government breaking un- 
lawfully a contract with an alien and a Government causing legisla- 
tion to be enacted which makes it impossible for it to comply with 
the eontract.® 
The circumstance that the termination of the concession agreement is 
effected through legislation, which will render clear the finality of the state 
act, points rather conclusively to the conclusion that the termination was 
in the exercise of sovereign power rather than contractual right, and 
usually will render resort to the courts fruitless. If the courts of the 
state are precluded from any inquiry into the validity in international law 
of such an act, then a violation of a right of the state of the concessionaire 
arises.*° 
The straitened circumstances of the nationalizing state do not by them- 
selves afford any basis for the international validation of its act. A state 
may not rely on its own law with a view to evading its international obli- 
gations.** Justice Holmes once remarked: ‘‘In general, it is not plain 
that a man’s misfortunes or necessities will justify shifting the damages 
to his neighbor’s shoulders.’’** To this remark the observation may be 
added that the postwar practice of nationalization of foreign property 
against inadequate compensation may be regarded as a type of imperialism 
in reverse. 


67] Oppenheim (ed. H. Lauterpacht), International Law 352 (8th ed., 1955); Draft 
Resolutions on the International Effects of Nationalization, Art. 11, 43 Annuaire de 
V’Institut de Droit International (I) 69 (1950); A. Verdross, Voelkerrecht 291 (3d 
ed., 1955) (emphasizing confiscations in East European states and requirement, in 
any event, of full compensation for expropriation of ‘‘special assets’’). 

68 League of Nations, Conference for the Codification of International Law, Bases 
of Discussion, Vol. 3, C. 75. M. 69.1929. V. at pp. 30, 33. 
has said that: 

69 Individual opinion in Case of Certain Norwegian Loans, Judgment of July 6th, 
1957, [1957] I. C. J. Rep. 9, 37. 

70 P. Reuter, ‘‘Quelques remarques sur la situation juridique des particuliers en Droit 
international public,’’ 2 La Technique et les Principes du Droit International Public, 
Etudes en 1’Honneur de Georges Scelle 535, 543 (1950); see note 20 supra. 

™1 Case of the Free Zones of Upper Savoy and the District of Gex (Second Phase), 
Order of Dec. 6th, 1930, P.C.I.J., Pub. Ser. A, No. 24, p. 12: Treatment of Polish Na- 
tionals in Danzig, Advisory Opinion of Feb. 4, 1932, ibid., Ser. A/B, No. 44, p. 24. 

72 Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 416 (1922). 
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As a matter of municipal law, the citizens of a state may be afforded 
less than full compensation ‘‘because in such a case, each individual af- 
fected, as a member of the same community, is enriched, at the same time, 
by the sacrifices of others. .. . This explains the diminishing scale of 
compensation as the circle of individuals affected widens.’’** Interna- 
tionally, however, any such justification fails. As stated by Judge 
Carneiro in his dissenting opinion in the Anglo-Iranian Oil Co. case, ‘‘such 
a justification cannot be put forward as applying to foreigners who, by 
the very fact of nationalization, have been cast from the national com- 
munity in whose favour nationalization has been carried out.’’ ™* 

The foregoing nationalization precedents may be regarded essentially 
as presenting a legal situation in which, in the words of the International 
Court of Justice, ‘‘the practice has been so much influenced by considera- 
tions of political expediency in the various cases, that it is not possible 
to discern in all this any constant and uniform usage, accepted as law, 
with regard to the alleged rule.’’ *® 

Only two of these precedents bear on the issue at hand, 1.e., the status of 
concession agreements. As noted above, these are the Mexican and Iranian 
oil expropriations. Both were influenced by political considerations in 
their final outcome. In each the injured state firmly maintained its 
legal position. In the Mexican expropriations, ‘‘intangible value’’ was 
taken into consideration in the settlement. The Iranian expropriation 
ended in the constitution of a new concession agreement in which Iran 
agreed to pay Anglo-Iranian Oil Company, Limited, for damages, and 
the new participants agreed to pay the company for sharing in the 
enterprise. 

The practice of global settlements in connection with the settlement of 
disputes arising out of the postwar European nationalizations does not 
vary the conclusions we have reached. As pointed out by Viénot, the 
formula of a global settlement should be viewed only as a useful procedure 
enabling, in practice, a concrete agreement to be reached between two 
states of a different juridical character for the purpose of settling their 
differences. For the nationalizing state, it permits a general liquidation 
to be made of the private interests of the subjects of the other. For both 
states, the nationalizing and the investing state, they are thereby freed 
from all differences interfering with the development of their mutual 
relations.”® 

No clear affirmation of a rule of international law appears to have been 
involved in the determination of the global settlements. They were pri- 
marily a product of the political rather than the legal process. The issues 
in the negotiation of such settlements were regarded as primarily property 
issues and no question of the status of any foreign concession agreements 


73 B. Cheng, ‘‘ Expropriation in International Law,’’ 21 The Solicitor 98, 100 (1954). 

74 Note 14 supra, at 162. 

75 Colombian-Peruvian Asylum Case, Judgment of Nov. 20, 1950, [1950] I. C. J. 
Rep. 266, 277; 45 A.J.I.L. 179 (1951). 

76 G. Viénot, op. cit. note 50 supra, at 273. 
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appears to have been involved. Friedman, in his study of Expropria- 
tion in International Law, in which he vigorously supports the power of 
a state to nationalize property, goes so far as to say that ‘‘the expropria- 
tion may apply to all movable and immovable property rights, with the 
exception of contractual rights.’’ (Italics supplied.) The latter he re- 
gards as being outside the sphere of law relating to nationalization and 
subject to the rules of international law relating to denial of justice, 
though he does not admit the principle of confiscatory breach."* Pro- 
fessor de La Pradelle, as Rapporteur at the 1950 meeting of the Institut 
de Droit International, affirmed that: ‘‘Nationalization, as a unilateral 
act of sovereignty, shall respect validly concluded agreements, whether 
by treaty, or by contract.’’** On our part, we need only go so far as to 
state the obvious proposition that the evidence of the law must be ex- 
amined and weighed in its entirety. The validity of a unilateral termina- 
tion by a state of a concession agreement through nationalization cannot 
be determined solely in terms of the nationalization precedents and in 
property concepts. 

We have not discussed the nationalization by Egypt of the Universal Suez 
Maritime Canal Company by the Egyptian Government on July 26, 1956. 
It has not as yet been resolved. The governments of France, the United 
Kingdom and the United States, however, took the position that the 
power of Egypt to nationalize property could not extend to an institution 
or agency international in character and impressed with an international 
interest. They stated that the seizure was made for national purpose, 
rather than for the international purpose as established by the Convention 


of 1888.7° 
CONCLUSION 


Our world is experiencing a number of social revolutions. Some of 
these are revolutions having relatively little to do with questions of value. 
The technological and organizational revolutions are of such a character. 
Other revolutions reflect wide disparities in the value systems of national 
societies. If a state is to exist, there must be a high degree of consensus 
as to goals and as to the value significances of those goals among its 
members. One society may find its only significant way of life to lie in 


the Marxian interpretation of history and dialectic. Another society may 


77S. Friedman, op. cit. note 50 supra, at 220-21, 157; with respect to confiscatory 
breach, see note 20 supra. 

7843 Annuaire de 1’Institut de Droit International (I) 67 (1950). No final decision 
was taken by the Institute on this matter, action being postponed to a later date. 44 
ibid. (II) 324 (1952); ef. the more restrictive view of Dr. F. V. Garcia Amador in his 
Second Report on International Responsibility of States to the International Law Com- 
mission, Art. 7, U. N. Doe. A/CN. 4/106, Feb. 15, 1957. 

79 Declaration of August 2, 1956, Department of State, The Suez Canal Problem, July 
26-September 22, 1956, p. 34 (1956). Secretary Dulles said: ‘‘We also took the posi- 
tion that the action taken by Egypt in terminating the concession . . . prior to the 
agreed date, was an improper act.’’ Press Release, Jan. 16, 1958, 38 Dept. of State 
Bulletin 165-166 (1958). See discussions in Proceedings of the American Society of 
International Law, 1957. 
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find in a highly emotional spirit of nationalism and hostility towards 
Western states its only means of integration. These processes of change 
inevitably have their effect upon interstate relations and subject the 
system of international law, a product of an earlier era and perhaps a 
different value system, to great stresses. 

Yet whatever may be the character of the national society, whether it 
be in the free world or the Communist world, there are certain funda- 
mental aspects of interstate relations which no state can escape. The 
problem at hand involves just such aspects. 

Both the Communist world and the free world have found their own 
sources of supply of goods. In mineral resources, each is largely inde- 
pendent of the other and interdependent within its own sphere. Each 
is characterized by states possessing different cultures and varying en- 
dowments of factors of national power, such as geographical location, pos- 
session of natural resources and population and organizational growth. 
Each is characterized by international trade. Each possesses its own 
underdeveloped states. 

Unless an underdeveloped state is to ‘‘mine’’ its own people and out of 
the fruits of their labor provide its own means for the accumulation of 
eapital equipment, it must turn to foreign sources for the supply of 
capital equipment. It must do so on some basis involving long-term re- 
payment. The moment when any such transaction takes place, at that 
moment the process of foreign investment takes place. Whether the 
foreign investor be a state or a private corporation, whether it holds a 
creditor or an equity position, it is the reputation for probity and in- 
tegrity of the recipient of the investment which determines whether the 
investment shall be made and what its terms shall be. Contracts, and the 
expectation that contractual promises will be kept, are as muci a reality 
for investment between states in the Communist sphere as they are for 
states in the free world. Indeed, this may well be one of the reasons for 
Soviet insistence upon the paramountcy of its will in the Communist world. 
Asserting absolute sovereignty as the prime postulate of international law, 
asserting as a consequence the freedom of any state to nationalize property, 
it must look largely to force instead of law as a means for securing its 
bases of power and the protection of its investments in other states in its 
sphere of interest. 

It is believed that the principles set forth above grow out of one of the 
most basic of human expectations, an expectation existing in all societies, 
that is, the expectation that a solemn promise of another, upon which 
future action is to be based, will be kept. They provide protection to the 
interests of the national, as well as the international, society. They ac- 
commodate in a reasonable manner the divergent claims of producing, 
consuming and investing nations. They represent an integrated means 
for the orderly growth of the international society in a manner consist- 
ent with the interests of the states members of that society. They avoid 
interstate conflict by saying, in effect, to a nationalizing state: ‘‘ You may, 
if you insist, resort to the exercise of the principle of absolute sovereignty ; 
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you may, if you wish, reign supreme in your territory without regard to 
your commitments to the international society; but the international 
society will deny legal effect in its sphere to your acts which are interna- 
tionally unlawful, and its members will protect themselves against your 
violation of their legal rights.’’ 

Concession agreements are as vital to the functioning of the interna- 
tional economy as they are to the national economy. International law 
has recognized this fact in rules which harmonize the reasonable interests 
of the national sovereign with those of the international society. Con- 
cession agreements are not vulnerable to the unilateral exercise of sover- 
eign power destroying the fabric of public and private rights which they 
create.*° 

80 A third article by the author on this topic is expected to be published, under the 
title ‘‘ Nationalism, Nationalization and International Law,’’ in the Revue de Droit 
International pour le Moyen-Orient (1958). 
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British Honduras, or Belize, has a diplomatie history at once notable 
and obscure. Bordered by the Mexican State of Quintana Roo, the Re- 
public of Guatemala and the Caribbean Sea, this British Colony has an 
area of 8,598 square miles and is thus a little larger than Wales or Massa- 
An international pawn since the seventeenth century, British 


chusetts. 
Honduras has been the subject of a dispute between Great Britain and 
Guatemala since 1859, in which year they made a treaty defining its south- 
ern and western boundaries. It was officially made a British colony in 
1862, a Crown colony in 1870, and was released from administrative sub- 
ordination to Jamaica in 1884. Guatemala challenged the British title 
to it intermittently and futilely during this period. Several decades of 
diplomatic indecision followed. The Guatemalan challenge was renewed 
in earnest in 1931, and the controversy became heated after 1936. In 
1940, deferring to British preoccupation, President Jorge Ubico set the 
issue aside for the duration of the second World War. In September, 1945, 
Guatemala announced reactivation of the question, and the late 1940’s saw 


another spirited exchange of views. 

This desultory Anglo-Guatemalan dispute over British Honduras con- 
tinues,' and its mere existence creates an awkwardness in trans-Atlantic 
relations. That the dispute remains unresolved is due ostensibly to the 
failure of Great Britain and Guatemala to agree on a jurisdictional ques 
tion. Both nations have said the International Court of Justice might 
decide the dispute. Great Britain accepted the Court’s jurisdiction over 
the matter as a legal question in 1946. Guatemala has insisted, however, 
that any decision on this question must be ex aequo et bono. Neither gov- 


ernment has seen fit to change its view.’ 


1For a recent expression of Guatemala’s policy of ‘‘revindication’’ see C. Castillo 
Armas, ‘‘Informe del Presidente de la Reptblica Coronel Carlos Castillo Armas al 
organismo legislativo al inaugurarse sus sesiones ordinarias,’’ in El Guatemalteco 
(Guatemala), No. 73, March 4, 1957, pp. 980-981; also see Guatemala, Ministerio de 
Relaciones Exteriores, Decreto No. 511, ibid., No. 29, Jan. 6, 1956, p. 1, which created 
the Consejo Nacional de Belice, a planning, study, and consulting body to deal with 
the problems of regaining Belize. 

2W. H. Gallienne to C. Hall Lloreda, Guatemala, Oct. 26, 1948, in Diario de Centro 
américa, seccién informativa, No. 76, Oct. 30, 1948, discusses the British viewpoint; 
Hall Lloreda to Gallienne, Guatemala, Oct. 29, 1948, ibid., No. 77, Nov. 2, 1948, gives 
Guatemala’s objection to a strictly legal decision; for a sketchy, running account of 
the affair since 1948 see Hispanic American Report (Stanford, 1948—). 
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If the dispute should be finally committed to the Court’s decision— 
whether for an equitable or for a strictly legal decision—there are certain 
questions which must be answered. In 1946, during the postwar recom- 
mencement of the controversy, Josef L. Kunz thoroughly delineated these 
questions. Kunz, referring to the Anglo-Guatemalan treaty of 1859, said: 


The first problem the Court will have to decide is the character of this 
treaty and the meaning of its Art. 7; this necessitates the interpretation 
of the treaty.® 

Such an interpretation should take into consideration the treaty’s negoti- 
ation and the negotiation and lapse of its additional convention of 1863. 
There has been published no adequate account of those negotiations. The 
Guatemalan Government has published important documentary informa- 
tion in its White Book (1938) and a plethora of legal and other opinions 
in the supplements thereto, and has sponsored numerous monographs on 
the subject. On the other side, the British and Foreign State Papers, 
1859-1860 (1867) contain a considerable body of correspondence bearing 
directly on the negotiation of the 1859 treaty. Further, the noted British 
historian, R. A. Humphreys, has written for International Affairs (1948) 
an outstanding interpretation of the dispute. This last, however, obviously 
was designed to redress the balance of Guatemalan propaganda.‘ 

These publications do not give sufficient attention to a group of docu- 
ments both pertinent and available: the records of the British Foreign 
Office. This material provides a virtually complete picture of the British 
side of the negotiations, and interesting insight into the Guatemalan side. 
The object here is to bring these documents to notice and through them to 
assess the character of the 1859 Treaty.° It should be remembered that the 
treaty constitutes just one of several elements in the case. Its interpretation 
will shed light primarily on the question of cession, rather than on the 
issue of title by occupation. Accounts of the dispute from its beginnings 
in the colonial period exist in abundance, but here we need to consider 
only such historical background as is required to understand the question 
of cession. 

Simplified, the history of Belize during the era of the Spanish Empire 
in America tells of the occupation of a deserted stretch of coast on the 
Gulf of Honduras by English pirates and logwood-cutters. According 
to Spanish law this territory, north of the River Sibiin, belonged to the 
Captaincy General of Yucatan, which was in turn an integral part of the 
Viceroyalty of New Spain. The area south of the Sibin belonged to the 
Captaincy General of Guatemala. Eventually this meant that all Spanish 
title to the area above the Sibtin was claimed by Mexico and that below 


8J. L. Kunz, ‘‘Guatemala vs. Great Britain: in re Belice,’’ 40 A.J.I.L. 383-390 
(1946). His footnotes provide a rather thorough bibliography of the dispute through 
1946. 

*See Kunz for detailed citation of the Guatemalan publications; 50 British and 
Foreign State Papers 126-237 (1867); R. A. Humphreys, ‘‘The Anglo-Guatemalan 
Dispute,’’ 24 International Affairs 387-404 (1948). 

§ Clearly Humphreys has utilized these materials, but without citation. 
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it by Guatemala, since these nations were respectively the successor states 
of the Viceroyalty of New Spain and the Captaincy General of Guatemala. 
From 1763 to 1814 Great Britain and Spain signed a number of treaties 
enumerating certain concessionary rights to the British at Belize. Ac- 
cording to these instruments Spanish title remained unchallenged through 
1786. From them it may be presumed that title remained with Spain even 
after 1815.° 

Great Britain sought to retain possession of her Central American hold- 
ings after the Spanish American nations became independent in the early 
1820’s. But she still did not claim formal sovereignty. Recognition of 
British rights in Belize was gained from Mexico in 1826, but neither the 
Central American Federation nor its suecessor state, Guatemala, would 
extend such recognition. Mexican recognition gave Great Britain a title 
only as far south as the Sibin, but British occupation extended to the 
Sarsttin. Thus Great Britain met the United States in the hectie diplo- 
matic contest over isthmian rights with the southern and western boundaries 
of Belize undefined. 

The 1850 Clayton-Bulwer Treaty, which provided for joint British- 
United States control of any interoceanic canal developed by them on the 
Isthmus, prohibited either nation from maintaining dominions in ‘‘ Central 
America.’’ The treaty was thus deliberately vague. ‘‘Central America’ 
could be a geographic description of the Isthmus or could refer to the 
defunct Federation so named. However, the declarations by Secretary 
John Clayton and Minister Henry Bulwer at the exchange of ratifications 
made it clear that the treaty did not apply to British settlements around 
Belize. At the same time Clayton stipulated that the rights of no Central 
American state were compromised by the treaty or by any part of the 
negotiations. This left Great Britain in firm possession of British Hon- 
duras within the limits to which it had legal title before April 19, 1850, the 
date of the signing of the Clayton-Bulwer Treaty. She still needed to 
offset Guatemalan rights to the area south of the Sibin. One way to ac 
ecomplish this was by treaty. A memorandum by Foreign Office counsel, 
upon which the instructions for negotiating this treaty were based, indi- 
cates the British need and solution: 


The point ... which Great Britain has to establish against the 
Republicks which possess the former territories of Spain in that quarter 
is, how the British right of occupation or usufruct under the [Anglo- 
Spanish] Treaties of 1783 and 1786 has become converted into a right 
of sovereignty. We maintain that the Treaties of 1783 and 1786 were 
abrogated by the subsequent war between Great Britain and Spain; 
that during the war the boundaries of the Settlement of Honduras were 
enlarged; and that when peace was reestablished, no Treaty of a 
political nature or relating to territorial limits, revived those Treaties 
between Great Britain and Spain which existed previously.’ 


¢A convincing and scholarly generai treatment of Belize during the Spanish colonial 
period is J. A. Calderén Quijano, Belice, 1663(?)-1821, historia de los establecimientos 
brit4nicos del Rio Valis hasta la independencia de Hispanoamérica (Sevilla, 1944). 

7J. B. Bergne, ‘‘Memorandum on Draft Treaty with Guatemala relative to the 
Boundary of British Honduras,’’ Foreign Office, Jan. 14, 1859, Public Records Office, 
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The memorandum subsequently assesses the inherent weakness of this 
position : 


It does not seem clear at what time the extension of the British occu- 
pation from the Sibun to the Sarstoon took place. The nature of the 
claim of Great Britain necessarily implies that it was during the war 
with Spain. 
The United States was contending that the British expansion took place 
largely after the 1809 treaty of alliance between Great Britain and Spain, 
and—being encroachment rather than true conquest—was illegal. The 
British memorandum admits that if the expansion did indeed take place 
after 1809 ‘‘the argument founded on conquest and on the abrogation of 
old treaties by the War, would be impaired.’’ § 

The Foreign Office had then a rather restricted field of maneuver. On 
the one hand, its legal claims to title between the SibGn and the Sarstin 
rivers were definitely questionable as against those of Guatemala. On the 
other hand, a political agreement which would clearly convey title by ces- 
sion trom Guatemala was forbidden by the Clayton-Bulwer Treaty and a 
jealously watchful United States Government. The British Minister to 
Central America, Charles Lennox Wyke, was made cognizant of these 
limiting circumstances, and was named plenipotentiary to negotiate a treaty 
with Guatemala. It was signed on April 30, 1859, in Guatemala City, and 
the ratifications were exchanged there the following autumn. 

This treaty had two distinct parts. The first six articles—which dealt 
with the definition, survey, and administration of the Guatemala-British 
Honduras boundary—had been dictated by the British Government. They 
provided that the boundary should extend from the mouth of the Sarstuin, 
up that river to Gracias a Dios Falls, thence north to Garbutt’s Falls on 
the Belize River, and from that point due north to the Mexican border. 
Each state was to appoint a boundary commissioner within a year. An 
umpire and a detailed procedure for arbitrating intra-commission disputes 
were also provided. Each government was to pay the expenses of its com- 
missioner and of his party. Navigable waterways which formed portions 
of the boundary were to be open and free to navigation by both parties. 
The eighth article provided for ratification within six months. 

Article 7 of the treaty had a distinctly different purpose and origin 
than the others. By proposing its addition on his own authority, Wyke 
obtained Guatemala’s assent to the entire treaty draft sent out by the 
Foreign Office. This controversial seventh article states: 


With the object of practically carrying out the views set forth in the 
preamble of the present convention for improving and perpetuating 
the friendly relations which at present so happily exist between the 
two High Contracting Parties, they mutually agree conjointly to use 


Foreign Office Section 15, Vol. 114, folios 1-12 (cited hereinafter as FO followed by 
the appropriate section/volume, and folio number), Microfilm, Bancroft Library, Uni- 
versity of California, Berkeley. In this paper, citation of outgoing Foreign Office 
correspondence is to draft copies. 

8 Ibid. 
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their best efforts, by taking adequate means for establishing the easiest 
communication( either by means of a cartroad or employing the rivers, 
or both united, according to the opinion of the surveying engineers) 
between the fittest place on the Atlantic coast, near the settlement of 
Belize and the capital of Guatemala, whereby the commerce of England 
on the one hand, and the material prosperity of the Republic on the 
other, cannot fail to be sensibly increased, at the same time that the 
limits of the two countries being now clearly defined, all further en- 
croachments by either party on the territory of the other will be 
effectually checked and prevented for the future.® 


It would be difficult to imagine a more imprecise agreement. But Wyke 
and Pedro de Aycinena, Guatemalan Foreign Minister, had a verbal under- 
standing which was supposed to supply the required precision without the 


disadvantage of publicity. 


II 


Guatemalans have long claimed that they ceded certain territory, or 
at the very least all their rights to that territory, to Britain in the Treaty 
of 1859. Article 7 was put in the treaty, they say, to compensate them for 
that cession. It was worded vaguely that it might not openly violate the 
Clayton-Bulwer Treaty’s prohibition of British expansion in ‘‘Central 
America.’’ The British have replied that it was, as plainly stated therein, a 
convention to define boundary limits between areas over which sovereignty 
was already generally determined. Further, the disputed Article 7, as its 
text states, was a measure presumed to benefit both parties, and was per- 
fectly explicable in its own terms. To decide which interpretation is the 
more accurate, it is obviously desirable to know, insofar as possible, what 
representatives of the two governments thought about the treaty at the time 
of its negotiation. 

The Foreign Office instructions to Wyke, and the memorandum on which 
they were based, state plainly that he was 


not to accept any part of the proposed boundary as a cession from 
the Republick of Guatemala, or to accept, as it were, a Title to any part 
of the British occupation from the Republick. 


Particular concern was expressed about the area between the Sibin and 
the Sarstin. Manifestly, the Clayton-Bulwer Treaty was the reason for 
avoiding any appearance of a cession. Thence came the British conception 
of a boundary line previously existing, but not yet ascertained. The 
language of these instructions indicates rather clearly that Britain ex- 
pected Guatemala to claim legal right to the area below the Sibiin.?° 
Wyke, a man whose knowledge of Guatemalan affairs was much respected 
in the Foreign Office, believed refusal to admit a cession would constitute 
“‘the great difficulty’’ in obtaining a boundary agreement. Guatemala, 


®The text of this instrument has been frequently published and may be found, 
together with various preliminary drafts, in FO 15/114. 

10 Earl of Malmesbury to C. L. Wyke, Foreign Office, Feb. 16, 1859, FO 15/114, f. 
13-19. 


1958 } NEW LIGHT ON THE BELIZE DISPUTE 


aware of the extra-legal nature of British occupation of much of the area 
within the desired boundary, would demand an indemnity for quitting her 
claims to it. Wyke saw the inconvenience of violating the Clayton-Bulwer 
Trea‘y but, if he were to be certain of gaining the desired boundary, 
could not promise to avoid a cession. Indeed, he saw the probable necessity 
of a covert agreement to that effect.‘ The day the treaty was signed, 
April 30, 1859, Wyke confirmed his prediction: settlement on a basis other 
than compensated cession had been refused. The Guatemalan position 
remained unshaken because, said Wyke, 


in point of fact we have no legal right beyond that af actual posses- 
sion, to the tract of country between the Rivers Sibun and Sarstun 
which formerly belonged to the Ancient Kingdom of Guatemala.’ 


Thus, departing from instructions, Wyke had proposed Article 7 as a 
single solution to the many-sided problem. His immediate explanation of 
this solution is of course basic to any correct interpretation of its intended 
effect. A key sentence in his original dispatch reiterates that British 
claims below the SibGn were weak. This statement’s importance is 
heightened by the fact that the British official published version of it 
(1867) was altered textually to support the British claims: 

ORIGINAL PUBLISHED 

As we are rapidly losing the As we are rapidly losing the 
carrying Trade of this Republic carrying trade of this Republic, 
which the American Steamers which the American steamers 


on the Pacific and the Panama 
Railway are depriving us of, 
it becomes of course important 
if possible to turn the course 
of Trade again into its old 
Channels, and when by so do- 
ing we could at the same time 
succeed in acquiring a good 
and legal Title to Our Settle- 
ment of Belize, the want of 
which at present forms our 
weakest point in the whole 
Central American question, it 
appeared to me, I should be 


on the Pacific and the Panama 
Railway are depriving us of, 
it becomes, of course, im- 
portant, if possible, to turn the 
course of trade again into its 
old channels; and when, by so 
doing, we could, at the same 
time, establish the limits of our 
settlements of Belize, it ap- 
peared to me I should be justi- 
fied in somewhat exceeding my 
instructions if, by so doing, I 
could bring about so positive 
a good.'* 


justified in somewhat exceeding 
my Instructions if by so doing 
I could bring about so positive 
a good.'® 


11 Wyke to Malmesbury, Guatemala, March 31, 1 
12 Wyke to Malmesbury, Guatemala, April 30, 18 
13Tbid. Italics added. 

14 British and Foreign State Papers, 1859-1860, pp. 243-244. This version of the 
dispatch omits more than three paragraphs of the original, paragraphs which tended 
to contradict the Foreign Office argument. At least one other dispatch from Wyke 
(Feb. 7, 1860) and one from Consul W. Hall (Jan. 28, 1860), published in this volume, 
have similar deletions. 


859, FO 15/106, ff. 94-97. 
59, FO 15/114, ff. 45-49. 
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The Foreign Office relayed Wyke’s dispatch and the treaty to the 
Colonial Office (the department responsible for British Honduras). In 
a rather offhand reply, the Colonial Secretary said he was ‘‘aware of no 
reason’’ why it should not be ratified. The Legation in Guatemala was 
instructed to exchange ratifications and to express to the Government of 
Guatemala the British Government’s ‘‘high satisfaction’’ with the treaty. 
Specific and complete approval was given to Article 7." 

After formal ratification by the Guatemalan Executive in September, 
1859, the treaty faced yet another political test in that country. The 
President’s Council of State had voted to ratify by the narrow margin of 
three votes, after which elements of opposition in the country became so 
vociferous in denouncing the treaty, that the Government felt only a 
unanimous Congressional vote of approval could squelch their criticism. 
Failure to obtain a large majority might destroy the treaty’s effective- 
ness. Opposition was strengthened during that autumn by public evidence 
of the Cabinet discord over it, and for that reason the Government urged 
that Great Britain at once commence surveys for the road projected in 
Article 7. This would provide demonstrable proof of her good faith 
The opposition had duly publicized that the article depended on such good 
faith. They maintained that Guatemala had ceded for a worthless promise 
a large tract over which it had always claimed sovereignty.*® 

In December, 1859, the Foreign Office appointed Henry Wray, Captain 
of Engineers, to carry out the survey. In its almost cheerful acceptance 
of the cost of this survey the British Government carefully asserted that 
Guatemala should pay for the road’s actual construction. Great Britain’s 
proper role was to be one of scientific guidance. Lacking exact knowledge 
of its obligations under the treaty, the Foreign Office carefully avoided 
unnecessary commitments and instructed its representatives to do likewise 
Its caution was heightened by opposition to the treaty in the Colonial 
Office.*” 

The extensive nature of the British financial commitment to the road 
was probably first revealed in London by a dispatch from Hall written on 
January 28, 1860. Opposition in the Guatemalan Congress had taken the 
Constitutional ground that the Executive had no warrant for making a 
treaty whose tendency was to cede any portion of the territory always 
considered as belonging to Guatemala. Thus Hall temporarily withheld 
the Foreign Office assertion that Guatemala was to pay all construction costs. 
Its revelation, he said, probably would have resulted in the Congress 
‘throwing out’’ the treaty. The Guatemalan Government had always be- 
lieved that Article 7 meant the two governments would conjointly build 


the road, 


15 Malmesbury to W. Hall, Foreign Office, June 30, 1859, FO 15/114, ff. 74-75. 
16 Four dispatches from British representatives in Guatemala to Lord J. Russell in 
1859, all in FO 15/114, depict this situation: from Hall, Sept. 17, ff. 78-79; from Hall, 
Sept. 30, ff. 90-91; from Wyke, Oct. 19, ff. 93-96; and from Wyke, Oct. 22, ff. 119-120. 
17 Russell to Hall, Foreign Office, Dee. 15, 1859, FO 15/114, ff. 137-141. 
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as it was privately arranged and understood between the Guatemalan 
Government and Mr. Wyke, but which it was not deemed necessary or 
expedient to insert in the Convention.** 


Hall threw considerable light on the current situation, but Wyke’s 
dispatch from Nicaragua on February 7, 1860, spoke with more authority 
on the treaty itself. He stated in more detail why he had proposed Article 
7 and what he understood it to mean. Certain correspondence from the 
Colonial Office had given a ‘‘plain meaning’’ interpretation to the treaty 
which would restrict the British commitment. Commented Wyke: ‘‘it is 
impossible to help smiling at the naiveté of this declaration. .. .’’ He 
recounted again his understanding that Great Britain had long sought 
to obtain a legal title to the area between the Sibiin and Sarstun, first 
from Spain and then from Guatemala, and how this had been prevented in 
recent years by the Clayton-Bulwer Treaty. In negotiating for the title, 
said Wyke, ‘‘I should have utterly failed, had it not been for this very 
road-makin stipulation. . . .’’ He concluded that, on signing the treaty, 
both pa had understood that Great Britain would furnish scientific 
direction, Guatemala the materials, and that the two countries would 
share equally in paying the laborers.’® 

After legislative ratification was obtained, Hall communicated to the 
Guatemalan Cabinet the British opinion that Guatemala should bear 
construction costs. The Guatemalan Cabinet, holding news of the British 
attitude in strictest secrecy, rushed a courier to Wyke, who was in 
Nicaragua. Wyke became alarmed lest revelation of the British attitude 
endanger the treaty. If it should leak out of the Cabinet, he said, ‘‘the 
Opposition will succeed in . . . repudiating our Convention for defining 
the Boundaries .. . of Belize.’’*° That such a situation could de- 
velop under the dictatorship of President Rafael Carrera, epitome of the 
Latin American caudillo, is indicative of the widespread public clamor 
against the British treaty.** Wyke’s analysis of the Guatemalan political 
system may be questioned, but it contains basie evidence of the meaning 
attached to the treaty at the time of its ratification. In sum, he testified 
that Guatemala, government and people, believed their claims to certain 
ancient rights were given up by it. To them Article 7 was unquestionably 
the compensation for that cession. The destruction of this belief would 
mean their repudiation of the treaty. 


Ill 


The Palmerston Cabinet in the spring of 1860 knew it was deeply com- 
mitted by the Guatemala treaty. Three years more were spent determining 
just how deeply. The return of Wyke to London provided complete 
information upon the negotiatory commitment. But data upon which to 


18 Hall to Russell, Guatemala, Jan. 28, 1860, FO 15/114, ff. 203-208. 
18 Wyke to Russell, Managua, Feb. 7, 1860, FO 15/114, ff. 211-217. 

20 Ibid., ff. 218-222. 

21 Hall to Russell, Guatemala, April 30, 1860, FO 15/114, ff. 263-265. 
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make an exact calculation of the government’s obligations, necessary be- 
fore requesting a Parliamentary appropriation, awaited completion of the 
road survey. Captain Wray forwarded his report on the survey from 
Belize in early January, 1861.** It indicated that a usable road would 
cost about £ 145,465.10 or half again as much as Wyke and Aycinena had 
ealeulated. Also it argued that in the long run the proposed road might 
injure what remained of Belize’s trade, if indeed it had any effect at all. 
Wray’s report made the already ‘‘onerous’’ obligations of the treaty appear 
still more unsatisfactory, and was the basis for a brisk exchange of 
memoranda within the Cabinet during March and early April. 

When the Foreign Secretary, Lord Russell, asked for opinion on the 
treaty, the first reply came from the Duke of Newcastle, Secretary for the 
Colonies. His sharply worded note placed all responsibility upon the 
Foreign Office. Reasoning a priori that Parliamentary approval would be 
difficult to obtain, he considered ways and means of shedding British obli- 
gations toward the road project: 

If the Treaty were considered not worth the price at which it seems 
we are now called to purchase it, might it not, without any violation 
of good faith, be represented to the Guatemalan Government that the 
‘‘understanding’’ between the Plenipotentiaries having been adopted 
in ignorance of the facts and the survey having proved that the 7th 
Article is almost impracticable the Convention must be foregone unless 
Guatemala would accept it without the Article? 

If however Guatemala really estimates this Article so highly 
even at the cost of £72,000 as her share for the Road—and insists 
upon its retention, then I think, with the almost certainty that we have 
that Guatemala neither can nor will pay her share and that our 
money will be spent for an undertaking which can never be completed, 
we might fairly demand that before the work is commenced each 

Country shall deposit its share in the hands of some third party. The 
result would no doubt be that Guatemala would never pay and the 
road would not be made.** 


Palmerston forwarded his reflections, less contentious in tone, about three 
weeks later: 


It may well be doubted whether Parliament would vote so large a sum 
for making a Road in the Territory of another State and which could 
not be shown to be of great and direct advantage to a British Territory. 
I suppose it would be said that the agreement to contribute to the 
Road was the Price paid for the new Boundary. If so we could 
hardly keep the Boundary and not contribute to the Road.** 


At this point in the discussion Wyke formally recorded his view of 
the affair in a series of three memoranda filed at the Foreign Office. In 
the first he defended his cost estimate as against that of the survey com- 
missioner, whom he described as a ‘‘superficial observer.’’ Concluding, 


22 Captain H. Wray to Russell, Belize, Jan. 6, 1861, FO 15/115, ff. 1-43; a printed 
version follows, ibid., ff. 43-67. 

23 Duke of Newcastle, Memorandum, London, March 6, 1861, FO 15/115, ff. 206-209. 

24 Viscount H. J. T. Palmerston, Memorandum, London, March 26, 1861, FO 15/115, 
ff. 210-211. 
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he reiterated that the treaty had gained for England title to the area be- 
tween the Sibin and Sarstuin, and ‘‘the final adjustment of the whole 
Central American Question.’’ *® 

In the second memorandum he defended the limits established by the 
treaty for British Honduras against recent criticism from timber-cutting 
concerns in the colony. He noted that those limits had in fact been laid 
down originally by a former Superintendent of Belize after consultation 
with the ‘‘best informed’’ elements of the colony. 


It appears also, that all grants of land South of the River Sibun, were 
made subject to the condition that if any part of that territory had 
hereafter to be ceded to those having a rightful claim to it, the holders 
of such grants were not to consider themselves entitled to compensa- 
tion for any losses that might accrue to them thereby.*® 


The last memorandum recorded his understanding with Aycinena: 


In order to avoid any misunderstanding after my departure from 
England, as to the roadmaking article to the Treaty of April 30, 
1859, I think it better to place on record for the sake of future ref- 
erence if necessary, what passed verbally . . . between us, that both 
governments should cooperate in carrying out this work as follows; 
viz.: England was to furnish all required for its scientific direction & 
practical operation in all matters, that is to say skill |sic| labour, 
therewith concerned, defraying the expense of the same, whilst 
Guatemala was to provide all the materials which the Country pro- 
duced for the construction of the Road, and as many labourers as 
were necessary for carrying it out, the wages of the latter being de- 
frayed equally by both governments. ... At the time the Treaty 
was signed, Don Pedro and myself estimated the expense of thus 
constructing the road at £80,000, or at most £ 100,000.*" 


This last-mentioned estimate was the basis for Wyke’s opinion that the 
British Government could not be held liable for more than £50,000. Also, 
in this memorandum, he again explained that Article 7 was deliberately 
vague to prevent the United States Government from 


asserting that by this clause we had bribed that of Guatemala to cede 
their right to the 500 leagues of Territory to which we gained a legal 
title by this Convention. 

Reading the memoranda of Neweastle and Wyke, the Secretary of the 
Exchequer, William Gladstone, did not see that the Government had yet 
reached a position from which it could take positive action. Nor did he 
take a flattering view of Wyke’s handiwork. It seemed preposterous that 
the Treasury was to pay out money on the basis of an unwritten under- 
standing and the ‘‘virtually unintelligible’ Article 7: 


It is useless to look back on this extraordinary affair, or to ask in 
what form it can be made tolerable to Parliament, which has been 
unconstitutionally bound, so far as Government can bind it, to pay 
public money without its consent.** 


25 Wyke, Memorandum [No. 1], Foreign Office, March 28, 1861, FO 15/115, ff. 188-190. 
26 Ibid., [No. 2], March 29, 1861, ff. 192-193. 

27 Ibid., [No. 3], March 29, 1861, ff. 194-195. 

28 W. Gladstone, Memorandum, April 3, 1861, FO 15/115, ff. 200-202. 
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This note appears to have furnished the impetus leading to the additional 
convention of 1863. The day following Gladstone’s memorandum, Russell 
ordered Wray home from Central America for consultation. 

Partly as a result of those consultations during the summer of 1861, 
Russell informed the Colonial Office in September, with reference to the 
Treaty of 1859, that he believed it ‘‘inadvisable and most impolitie to 
eancel that treaty.’’** Two months later the new British Minister in 
Guatemala City was instructed to obtain the Guatemalan Government’s 
opinion upon the next step in the road project. Russell admonished, 
however, that ‘‘the views of the Guatemalan Government must be expressed 
with precision and in detail.’’*° It was suggested that an additional 
definitive convention would be the most desirable means to that end. The 
Foreign Office now awaited concrete proposals from Guatemala. They were 
not forthcoming. 

Weary of Guatemalan delay, the British proposed an additional con- 
vention in December, 1862. Aside from the expenses of the chief engineer 
and his staff, the British were to pay £25,000 of construction costs 
Guatemala was to match the amount and to pay any costs beyond the 
£50,000 thus deposited. Asserting once more that Guatemala must re 
ceive the adequate compensation provided by Article 7 before giving up its 
rights in Belize, Aycinena declined the proposal. The British share would 
have to be much greater.** 

Negotiations were now transferred to London where Juan de Francisco 
Martin represented Guatemala. After he presented to the British a 
lengthy memorandum detailing the Guatemalan view, the Foreign Office 
appointed Wyke to represent it in the negotiations. Guatemala’s specific 
counter-proposal to the British was that the latter pay up to £60,757 
instead of £25,000. Guatemala appeared ready to accept the rest of 
Great Britain’s previous draft.** The British Cabinet decided that a 
compromise figure of £50,000 would be acceptable under certain conditions 
Agreement was reached, details worked out, and the instrument signed in 
two weeks. The convention required ratification within six months, but 
Guatemala did not ratify in that time. In the spring of 1864 Martin 
requested that Russell allow Guatemala an additional year to consider 
ratification. Russell refused, saying the treaty ‘‘falls to the ground” 
because of Guatemala’s non-compliance with the time stipulation.* 
Correspondence upon the matter fell off until May, 1866, when Martin 


29 Russell to Newcastle, Foreign Office, Sept. 14, 1861, FO 15/143, ff. 167-168. 
30 Russell to G. Mathew, Foreign Office, Nov. 26, 1861, FO 15/143, ff. 201-207. 

31 Russell to Mathew, Foreign Office, Dee. 15, 1862, FO 15/143, ff. 275-277, contains 
the British proposal; P. de Aycinena to Mathew, Guatemala, Feb. 10, 1862, FO 15/1444, 
ff. 39-47, is the unfavorable Guatemalan reply. 

32 Juan de Francisco Martin, ‘‘ Memorandum on Convention with Guatemala for the 
Construction of the Road to the Atlantie,’’ London, May 18, 1863, FO 15/144<A, ff. 58- 
65; the Guatemalan counter-proposal, forwarded with the memorandum, is found on 
ff. 89-91. 

83 Wyke to Russell, Foreign Office, Aug. 6, 1863, FO 15/144A, ff. 137-138, gives 
notice of the signing; the text is in ibid., ff. 143-156. 
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informed the Foreign Office that Guatemala had at last ratified the con- 
vention of 1863. He asked that Great Britain now ratify it. The new 
British Ministry’s view of the Guatemala treaty was quite distinct from 
that of the Palmerston Cabinet of 1863. Though restrictive in its in- 
terpretation, the earlier ministry had shown a desire to discharge the 
obligations assumed under the treaty. Under Lord Clarendon and later 
under Lord Stanley (who came to office in the summer of 1866) the Foreign 
Office demonstrated a wish first to reconsider those obligations, and then 
to dismiss them.** 

Mexico was at that time publishing claims to Belize. This fact and 
others detracted from the apparent value of the Guatemalan treaty. At 
any rate, the Treasury agreed that the additional convention was not 
worth its price and should be dropped.*® The Colonial Office also ques- 
tioned the value of the treaty, but was concerned about the continuance 
of the obligation under Article 7 in the original treaty. In this regard 
Lord Carnarvon observed that 


on the lapse of this second Convention the original agreement revives, 
and that, if the matter proceeds further, the only question will be 
whether a fixed payment now of £50,000 by installments, or under 
the conditions provided, is a more convenient arrangement than a 
possible indefinite payment of £72,500 at a later period. 


He did not press this observation, however.*® 

Thus advised, Stanley notified Martin on July 30, 1866, that the British 
Government would not ratify the convention. His refusal was based on 
the ‘‘simple ground’’ that the convention’s lapse had been caused by 
Guatemalan delay and that Great Britain had been thereby released.*’ 
Within the month Martin asked that a new agreement, identical with the 
lapsed convention, be made.** Demonstrating rather clearly the change of 
sritish position from an inclination to discharge the treaty to a desire that 
it be dismissed, Stanley asked in reply if ‘‘it would not be better to 
abandon the road project by mutual consent.’’ If Guatemala did not 
agree to thus end the matter, it was incumbent on her ‘‘to suggest a method 
of proceeding’’ which would be at once economical, equitably shared, and 
commercially profitable. In the course of his note, Stanley made the 
explicit admission that the question remained open.*® 

Martin grasped the opportunity to continue negotiation, but vigorously 
denied the basic change of conditions claimed by Stanley.*° In December, 
1866, he opened a climactic exchange of notes, painting in minute detail 
the legal consequences of non-fulfillment of Article 7. Again he brought 

84 Lord Clarendon to Treasury, Foreign Office, May 18, 1866, FO 15/145, ff. 124-130. 

35 Treasury to Clarendon, London, June 13, 1866, FO 15/145, ff. 140-141. 

86 F, Rogers to Sir E. Hammond, London, July 19, 1866, FO 15/145, ff. 158-161. 

87 Lord Stanley to Francisco Martin, Foreign Office, July 30, 1866, FO 15/145, 
ff. 162-165. 

88 Francisco Martin to Stanley, Paris, Aug. 14, 1866, FO 15/145, ff. 166-169. 

8° Stanley to Francisco Martin, Foreign Office, Aug. 29, 1866, FO 15/145, ff. 174-179. 

40 Francisco Martin to Stanley, Paris, Sept. 13, 1866, FO 15/145, ff. 180-185. 
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forward the Guatemalan view that this article was the sine qua non of 
Guatemala’s acceptance of the rest of the treaty. It was agreed to, in all 
its vagueness, as a friendly act by which to aid Great Britain in its 
difficulties with the United States. Thus Article 7 was ‘‘a real compensa- 
tion in decorous form’’ for Guatemalan rights in Belize.** Stanley 
categorically denied this: 


Her Majesty’s Government never admitted the existence of any 
such territorial rights on the part of the Republic of Guatemala. 
They conceived that it would be for the advantage of both Parties, 
of Guatemala no less than for Great Britain with a view to prevent 
disputes and encroachment on either side, that the boundary between 
the respective territories should be defined; but in the view of Her 
Majesty’s Government that boundary had always existed since the 
expulsion of Spain, though it had never been defined. Her Majesty’s 
Government did not accept, and never would have accepted, the 
definition of the boundary as involving any cession, or as conferring 
any title, on the part of Guatemala; nor is there a syllable in the 
convention which can lead to such a conclusion.* 


Continuing, he made his oft-cited assertion that Great Britain was 
released from the obligations of Article 7 because of Guatemalan failure 
to ratify the additional convention: 


Her Majesty’s Government maintain, that by signing the Convention 
of 1863 and being ready to ratify it in 1864, at the time appointed for 
that purpose, they have done all that was incumbent upon them to 
fulfill the engagement of the Convention of 1859, and are now released 
from the obligations of the latter Convention by the conduct of the 
Guatemalan government itself.*® 


Yet, after a further lecture on the binding nature and finality of the 
time stipulation, Stanley indicated unwillingness to rest his case entirely 
upon it. He admitted that release from Article 7 based on the limitations 
of the six-month ratification period ‘‘may perhaps be considered as in 
some measure arising out of a question of form.’’ The rdéle of Parliament, 
he said, placed other obstacles of ‘‘a weighty and substantial nature’’ in 
the way of any new convention. ‘‘The engagement of the Convention of 
1863 was that Her Majesty’s Government would not absolutely pay, but 
recommend to Parliament to enable them to pay Fifty Thousand Pounds 
to the Government of Guatemala in the manner therein provided.’’ Since 
the Government was dependent on appropriations by Parliament, it was 
useless to sign such a convention unless there was hope of that body’s 
approval. In 1863 there was such hope. In 1864, when Martin asked 
Russell for a year’s extension for ratification, the likelihood of an ap- 
propriation was doubtful. ‘‘It is quite certain in the opinion of Her 
Majesty’s Government that the House of Commons would not sanction 


it in 1867.’’ 
In rebuttal, Martin saw a ‘‘perfect discordance’’ between Stanley’s 


41 Francisco Martin to Stanley, Paris, Dec. 21, 1866, FO 15/145, if. 304-308. 
42 Stanley to Francisco Martin, Foreign Office, Jan. 3, 1867, FO 15/146, ff. 1-9. 
43 Ibid, 44 Ibid. 


1958 | NEW LIGHT ON THE BELIZE DISPUTE 293 


last two notes—those of August 29, 1866, and January 3, 1867. The first 
indicated that the question remained open for discussion, the second stated 
unequivocally that it was closed.*® This British decision to close the ques- 
tion must have been the cause of a worried Foreign Office memorandum by 
Sir Edward Hammond, the Permanent Under Secretary of State: 


I do not very much like this Guatemala road business. If we abso 
lutely set aside the 7th Article of the Convention of 1859, the Guate 
mala government may contend, and I think with justice that the whole 
convention falls with it.*® 
The intention to close the matter was confirmed, however, by Stanley's 
laconic annotation that ‘‘Mr. Hammond’s profound concern simply delays 
a decision; but I do not see that we have anything else to do.’’ 
During 1867 Guatemala tried on several occasions to reopen the matter, 
but met with consistent refusal. After a lapse of more than a year and 
a half, Martin tried again in 1869. The Government of Guatemala had 
by that time contracted a loan in England which would guarantee their 
share of the road project.*7 Wyke, who was now at a European post, 
was notified of the new effort. He wrote the Foreign Office advising, 
wholly in terms of expediency, that the matter remain closed. Wyke be- 
lieved Stanley’s dispatch of August 29, 1866, had weakened an otherwise 
impregnable British position. 
His commentary was in cynical contrast to the statements recorded by 
him during the 1859-1863 negotiations. He now said: 
The reason the Guatemala government left the Wyke & Martin Con- 
vention so long unratified, was because they had not £50,000 at their 
command with which to pay their share of the Contract, which stipu- 
lated that that sum should be paid by them at the same time we paid 
ours. This I foresaw all along would be the case, & therefore there 
never was any real probability of our being called upon to pay such 
a sum.*® 

The Foreign Office saw the question in a similar light and informed the 

tuatemalan representative in November, 1869, that there was not the 

‘‘smallest expectation’’ that the question would be reopened.*® 

Thus, as the 1860’s ended, the British Government considered the ques- 
tion of the Guatemalan cart-road terminated. The Guatemalans seemed 
determined, as they ever had been, to gain compensation for the boundary 
agreed to in 1859. To them the question remained very much in contention. 
The ensuing years, and particularly the 1880’s, 1930’s, and 1940’s, were 
to see more correspondence and disputation, but the general outline of 
the controversy was drawn by 1869. The negotiations of that first decade 
must be considered in any meaningful interpretation of the Treaty of 1859. 

45 Francisco Martin to Stanley, Paris, Jan. 26, 1867, FO 15/146, ff. 10-11. 

‘6 Hammond, Memorandum, Foreign Office, Sept. 26, 1866, FO 15/145, ff. 207-209. 

‘7 Francisco Martin to Clarendon, Paris, Sept. 24, 1869, FO 15/146, ff. 243-252; see 
also E. Corbett to Clarendon, Guatemala, May 31, 1869, ibid., ff. 233-236, which 
furnishes insight on this situation. 

48 Wyke to Bergne, Copenhagen, Sept. 20, 1869, FO 15/146, ff. 239-241. 

49 Clarendon to E. Palacios, Foreign Office, Nov. 15, 1869, FO 15/146, ff. 303-308. 
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IV 


Clear-cut interpretation of a treaty is frequently impossible. Consider 
in this connection some of the complicating factors in the negotiation of 
the treaty of 1859. The British negotiator delayed informing his govern- 
ment of the full meaning of his private, unwritten understanding with 
the Guatemalan representative. Acting thus in ignorance, the British 
Government interpreted Article 7 in a way highly offensive to Guatemala. 
A British representative then withheld this interpretation from Guatemalan 
ears until the treaty passed an important political test. Even then certain 
elements of the Guatemalan Government, fearing repudiation of both the 
treaty and themselves, kept the unfavorable British interpretation a closely 
guarded secret. In this they were encouraged by the British negotiator.* 

Nevertheless, certain legal questions can be answered from the documents 
which have been examined. It is legally possible that if Article 7 was 
vague and mentioned no cession, it was so written simply because of the 
strictures of the Clayton-Bulwer Treaty on Great Britain.*’ Statements 
made by the British and Guatemalan negotiators and expressed in Foreign 
Office memoranda support this view. The fact, then, that a cession was 
not mentioned in the text of the treaty is not proof that none was understood 
to take place. Very much to the point was a British Minister’s remark, 
in reference to this treaty, that if a state were induced to surrender a por- 
tion of territory to Great Britain, it could just as easily be induced to 
declare that the territory had belonged to Great Britain prior to 1850.* 

If Article 7 is viewed as compensation for the rest of the treaty, two 
axioms of interpretation may be said to support the British desire to 
restrict that compensation: first, ‘‘if ... the meaning of a stipulation 
is ambiguous, that meaning is to be preferred which is less onerous for 
the party assuming an obligation’’; ** or, conversely, ‘‘if two meanings of 
a stipulation are admissible, that which is least to the advantage of the 
party for whose benefit the stipulation was inserted in the treaty should 
be preferred.’’°* According to these, British opinion as to the extent of 
the liability which she incurred would outweigh that of Guatemala. 

In the question of cession, however, there is a more strongly worded 
rule which in the light of the documents examined above unquestionably 
supports Guatemala: 
If two meanings of a stipulation are admissible according to the text 

of a treaty, such meaning is to prevail as the party proposing the 
stipulation knew at the time to be the meaning preferred by the party 
accepting it.®® 

50 See above, pp. 286-287. 

51 ** Previous treaties between the same parties, and treaties between one of the parties 
and third parties, may be referred to for the purpose of clearing up the meaning of 4 
stipulation,’’ according to L. Oppenheim, International Law, A Treatise (H. Lauter 
pacht, editor, 7th ed., London, 1953), Vol. I, pp. 859-860. 

52 E. Cardwell to Stanley, London, Jan. 30, 1866, FO 15/145, ff. 24-28. 
53 1 Oppenheim 859. 54 Ibid. 860. 
55 Ibid. 
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Wyke’s statements in his acknowledgment of instructions, in his dispatches 
of April 30, 1859, and February 7, 1860, and in his Foreign Office me:mo- 
randa of March 28 and 29, 1863, show clearly that throughout the negotia- 
tion of these agreements he knew the Guatemalans believed Article 7, 
which he had proposed, was compensation for the cession of their rights to 
the area between the Sibin and the Sarstin Rivers. By this correspond- 
ence the British Government was certainly made aware of the cession in- 
volved, if not of the amount of compensation. 

Perhaps more significant of the extent to which the British Government 
recognized a disguised cession was a memorandum drafted for the Foreign 
Office by Wyke shortly after the signing of the supplemental convention. 
It was a defense of the agreements of 1859 and 1863 to be used by the 
Government’s representative in the House of Commons if there were 
debate upon the necessary appropriation. The debate did not take place, 
but the memorandum shows the grounds which the Cabinet would probably 
have taken in a Parliamentary defense of the treaty. In the Central Ameri- 
can rivalry with the United States, wrote Wyke, 

our really weak point was . . . the retaining possession in Belize of 
territory to which we had no positive right. Under these circum- 
stances it became necessary to obtain such rights from the Government 
of Guatemala, which however refused to grant it without some in- 
demnification for the concession demanded of them. 
He maintained that the road, if completed, would be helpful to Belize, 
but that if it were not finished, Great Britain, according to the convention, 
would have to spend only a fraction of the £50,000 appropriation. 


By means of such an outlay we not only avoid all future discussions 
and differences with the United States on this subject, but we at the 
same time secure undisputed claim to the whole of the Territory in 
Belize down to the River Sarstun, thus enabling us to convert a mere 
‘wood cutting Establishment’’ which it formerly was, into a bona 
fide Colony and Dependency of the British Crown.*® 
It was thus implied that the cession involved in Article 7 remained inchoate 
until the Parliamentary appropriation—that is, the consideration—was 
granted. Later, in his 1869 letter, Wyke may have argued that Guatemalan 
conduct had perfected British title, but he did not repudiate the idea of 
cession. 

Earlier Cabinet memoranda also indicate that the article was viewed as 
compensation for rights conceded to Great Britain by Guatemala. The Duke 
of Newcastle, so critical of Article 7, opposed the treaty as being ‘‘not worth 
the price’’ of that article. On the other hand, Palmerston, who did not 
disapprove the treaty, also viewed Article 7 as the compensation to Guate- 
mala for boundary rights obtained by Great Britain. Consequently, he 
believed those rights could not be retained if Great Britain failed to con- 
tribute to the road. Gladstone felt simply that Parliament, as far as the 

56 “Memorandum by Sir Charles Wyke for Mr. Layard’s use should any debate take 


place in the House of Commons relative to the grant of £50,000 demanded for the 
construction of the Guatemala Road,’’ Foreign Office, n.d., FO 15/144A, ff. 157-161. 
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Cabinet had the power to bind it, had been bound to pay. Consequently a 
eonecrete statement of British liability was required. This need of the 
Treasury apparently furnished the impetus which led to the Convention 
of 1863. 

That convention was obviously an ‘‘authentic interpretation’’ of Article 
7. The British claim it released them from the obligations contracted under 
Article 7, although it was never ratified—or rather because it was not ratified 
properly by Guatemala. Their basic argument on this point has apparently 
changed little since 1869. Yet the records of the Foreign Office contain 
repeated admissions, by members of the British Government, that this very 
contention was legally dubious. Even before Stanley cut off further dis- 
cussion of the matter, Lord Carnarvon, Colonial Secretary, had opined that, 
if the second convention lapsed, ‘‘the original agreement revives.’’ Clearly, 
he saw no legal release. For that matter, in the letter of August 29, 1866, 
Stanley betrayed his own position by admitting that ‘‘the question re 
mained’’ and by offering the diplomatic initiative to Guatemala. 

From another point of view the British very much desired the treaty 
of 1859, except Article 7, to remain in force. As noted above, an exper! 
enced hand at the Foreign Office expressed fear that if Stanley ‘‘abso- 
lutely set aside’’ Article 7, the entire treaty would be abrogated. Then 
what kind of legal title would Great Britain possess? Stanley’s reply, that 
there was nothing else to do, in no way denied that effect. 

In the 1870’s there was sporadic activity on the road question. As 
might be expected, the memoranda and dispatches of this later decade 
contain many inaccuracies regarding the affair. But to the Foreign 
Office in the 1870’s, just as in the 1860’s, Article 7 of the treaty of 1859 
appeared as compensation. In 1877 a memorandum prepared for the 
Foreign Secretary stated that Article 7 


was admitted by Her Majesty’s Government as affording an indemni 
fication on their part for the occupation by England of a portion of 
Belize which belonged to Guatemala, and to the occupation of which 
by us the United States Government raised objections after the failure 
of the Clayton-Bulwer Treaty.” 


The following year another memorandum, which pointed out the difficulties 


of reopening the question, added: 


It is only right to say that there appears to be a good deal of founda- 
tion for the Guatemalan claim.** 


Then in 1880 came the mission of the Guatemalan, Crisanto Medina, who 
made one of the last serious attempts to broach the question in the nine- 
teenth century. In closing the door on Medina, Lord Granville did not 
depart significantly from Stanley’s final position. 


FO 15 


57 ** Memorandum for the use of Lord Derby,’’ Foreign Office, Oct. 26, 1877, 
207, ff. 37-38. 

58‘‘Memorandum in reference to General Negrete,’’ Foreign Office, May 10, 1878, 
FO 15/207, ff. 37-38. 
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Stanley had not been satisfied with a formalistic basis for British re- 
lease from Article 7, that is, the requirement of ratification of the additional 
convention within six months. Thus his argument held that the need 
for Parliamentary appropriation was an additional reason for the British 
Government’s inability to act, and that Guatemalan delay had made it im- 


possible to obtain that appropriation. This does not appear to be actually 


a different reason. Rather, it appears to be the sole justification for Great 
Britain holding rigorously to the six-month requirement. But what kind 
of justification is it? 

Suppose Guatemala had ratified within the six months, and that the 
British Parliament had then failed to make the necessary appropriation. 
According to Stanley’s argument, which emphasized that the British 
Government merely contracted to ask Parliament for the appropriation, 
Great Britain’s international obligations toward Guatemala would have 
been fulfilled. This hardly seems reasonable. If Great Britain had 
formally refused to pay the obvious compensation provided for in the 
treaty, any cession therein must have failed. If it is insisted that the 
mere request for an appropriation constituted compensation, the fact 
remains that the British Government did not ask for a vote on the matter. 
It seems only just that if Great Britain held Guatemala to a strict account- 
ing on the six-month clause, Great Britain might in turn be held to strict 
accountability in a matter so important as actual compensation for rights 
tendered. 

The passage of nearly a century has served to obscure the present effect 
of the Anglo-Guatemalan Treaty of 1859. But some things about it are 
not obscure. Evidence provided by its authors and early interpreters 
indicates that the treaty involved cession of the area between the Siban 
and the Sarstun, for which its seventh article provided compensation. 
Due perhaps to mitigating circumstances, the compensation was never 
paid. In her legal contentions, Great Britain has relied heavily on the 
assertion that this treaty was a simple boundary definition which did not 
involve cession. Such being the case, perhaps Guatemala should recon- 
sider her refusal to accept a purely legal decision of the Belize dispute. 
Perhaps, too, British contentions in the future should abide by Lord Rus- 
sell’s 1865 admonition: ‘‘The less said about this treaty the better.’’ °° 

59 Russell, May, 1865, annotation of an information copy of a note from P. Campbell 
Searlett (British Minister to Mexico) to J. F. Ramirez (Mexican Minister of Foreign 
Affairs), Mexico, March 20, 1865, FO 15/144A, ff. 287-292. Russell’s comment, f. 
89, disapproves Scarlett’s interpretation of the 1859 treaty as extending the boundary 
f British Honduras from the Sibin to the Sarstin. 


EDITORIAL COMMENT 


CLYDE EAGLETON 


MAY 13, 1891—JANUARY 29, 1958 


In the passing of this distinguished scholar and teacher the American 
Society of International Law has suffered a grievous loss. The AMERICAN 
JOURNAL OF INTERNATIONAL Law has lost from its editorial board one of 


its ablest members. From the ranks of professors and publicists in the 


field of international law he will be sorely missed. 

Born in Texas the son of a professor at a pioneer college of the South- 
west, Clyde Eagleton studied at that institution (Austin College), and later 
obtained the Master of Arts degree at Princeton. Subsequently he became 
a Rhodes Scholar and, after completing his work at Oxford, returned to 
teach in the United States. He prepared his dissertation for the doctorate 
at Columbia University under the supervision of Professor Charles Cheney 


Hyde. 

As a teacher, 
years of his career, including Daniel Baker College, the University of 
Louisville, and Southern Methodist University. In 1923 he became a 
member of the faculty of New York University, and with this institution 
he was to be connected for more than a third of a century. It was there 
that he came to be known both nationally and internationally as an out- 
standing scholar, a teacher and friend of many students at this metropolitai 
university, and a tireless advocate of a law-ordered world. He was 
various times a visiting professor at other universities, including the Un! 
versity of Texas, Stanford, the University of Chicago, and Yale U1 
at the Académie de Droit International in 1950 


he was connected with several institutions in the early 


versity. He lectured 
At New York University he was Professor of International Law, Director 
(after 1948) of Graduate Program Studies in United Nations and World 
Affairs, and, beginning in 1951, Director of the Institute for the Study 
of International Law. 

He did not limit his efforts to mere analyses of world events and « 
problems in international law, but was a courageous advocate of what he 
believed was necessary in order to bring about a more peaceful world 
His professional connections in the international field were many. ‘They 
included membership on the editorial board of the American Political Sc 
ence Review, association (as international law editor) with the New Yor! 
University Law Quarterly Review, collaboration with the Revue de Dr 
International et de Législation Comparée, and membership for more than 
twenty years on the editorial board of the AMERICAN JOURNAL OF INTER- 
NATIONAL Law, to which he was elected in 1937. He was especially activ 
with the International Law Association, and in the latter years of his lif 
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was President of its American Branch. In this capacity he had, in the 
months just before his death, been greatly occupied with plans for the 
International Law Association Conference which is to be held at New York 
City in September of 1958. 

His work also included public service. At times he was a consultant to 
governments in international law cases. Over the period from 1943 to 
1945 he served in the United States Department of State. He was a 
technical expert with the American Delegation at the Dumbarton Oaks 
Conference in 1944, and served as assistant secretary at the Conference. 
He was also a technical expert with the United States Delegation to the 
Washington meeting of the Committee of Jurists in 1945, and in the same 
year adviser to the United States Delegation at the San Francisco Con- 
ference. Although he was apparently disappointed in some of the features 
of the United Nations Charter, he worked valiantly to promote the interests 
of the new world organization. He was at times a consultant to United 
Nations bodies. 

Clyde Eagleton’s published work is impressive. His first book, The 
Responsibility of States in International Law, is a widely used reference 
work. The third edition of his text entitled International Government ap- 
peared in 1957.1. His Analysis of the Problem of War appeared in 1937, 
and The Forces That Shape Our Future in 1945. He was co-editor of 
seven volumes of the Annual Review of United Nations Affairs, published 
by the New York University Press. In addition to these, he enriched the 
literature of international law through articles and editorials in the 
AMERICAN JOURNAL OF INTERNATIONAL Law and through his contributions 
to other American and foreign journals. 

When Clyde Eagleton, after thirty-three years as a faculty member at 
New York University, retired from his active professorship in 1956 and 
became Research Professor Emeritus of International Law, he did not 
consider that his work was done. At the time of his death he had begun 
at New York University what was to have been a three-year study of the 
uses of international rivers. His warm, friendly personality, his scholarly 
qualities, and his devotion to the task of promoting international-minded- 
ness and firm bases for international law and organization, will cause him 
to be remembered with affection and appreciation by those who seek, in 
the words of the stated purpose of the American Society of International 
Law, ‘‘to foster the study of international law and to promote the estab- 
lishment and maintenance of international relations on the basis of law 
and justice.”” Clyde Eagleton’s belief in the possibility of achieving the 
conditions which he envisioned, and in his own country’s ability to lead 
toward these goals, is perhaps best expressed toward the close of his volume 
on The Forces That Shape Our Future: 


. . . Marvelous opportunities are these, such as the world has never 
seen before; opportunities for healthy and comfortable living for all, 
for political freedom and economic security for all, for human hap- 
piness through innumerable new methods and machines. If the 


1 Reviewed below, p. 378. 
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achievement of these things sounds impossible, we have often done the 
impossible! The frontiers of the world are before us—social and 
spiritual, as well as political and material frontiers. 

my confidence in American ability is unlimited. If we can 
rise above our inertia and prejudices, if we choose to pursue sincerely 
the possibilities that our vision now opens to us, the American people 
can lead the whole world toward a realization of the hope for 


humanity. 
R. WILson 


THE SECRETARY GENERAL ON THE ROLE OF THE UNITED NATIONS 


When the League of Nations came into force on January 10, 1920, it 
was received with enthusiasm and hope by victors, vanquished and neu- 
trals. It was the first great experiment of its kind and the first decade 
of its functioning was relatively successful. But after 1930, it began 
rapidly to decline and after 1940 existed only on paper, disappearing 
legally in 1946. With the decline of its fortune came indifference, sar- 
casm and even hostility. As early as 1935 the Venezuelan international 
lawyer, Planas-Suarez,' wrote a strong anti-League of Nations book as a 
‘*Warning to America’’ and stated: ‘‘La Sociedad de las Naciones es un 
cadaver—y nada mds.’’ The ‘‘failure of the League’’ became a slogan 
And yet it was not the League that had failed, but its Members. 

This ‘‘failure of the League’’ was also strongly in the minds of those 
who, at the San Francisco Conference of 1945, drafted the Charter of the 
United Nations. The wish was to create a new quasi-universal interna- 
tional organization, far stronger than the League. Hence, complete pro- 
hibition of the ‘‘use or threat of foree in international relations’’ (with 
significant loopholes, it is true), collective security and international sanc- 
tions named as the primary goal, great programs of international protection 
of human rights, power to command and enforce for the Security Council; 
but all that on the basis of ‘‘sovereign equality of all the Members’’ and 
non-intervention in matters ‘‘which are essentially within the domestic 
jurisdiction of any State.’’ The makers of the Charter—which is very 
badly done from the point of view of legal technique—erroneously be- 
lieved that the strength of a legal order is exclusively determined by the 
elauses of its constitution, and hoped, unrealistically, that the alliance of 
the ‘‘Big Three’’ would continue in peace. 

The United Nations was perhaps at first officially ‘‘oversold’’ to the 
public, and highly unfavorable world political conditions in which the 
United Nations had to operate from the beginning, the cold war, the 
paralysis of the Security Council, the many failures and frustrations, have 
brought a part of the general public from early enthusiasm to deep disil- 
lusionment. Even the scholars were divided. On the right, there were 
the ultra-conservatives, opposed to any international organization of this 
type and longing for a return to ‘“‘classic’’ international law. They were 
matched, on the left, by the ‘‘wishful thinkers.’’ Still more to the left, 


1Simén Planas-Sufrez, La Politica Europea y la Sociedad de las Naciones. Una 


Advertencia a la América (Barcelona, 1935, 534 pp.). 
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there are the world government utopians. On the extreme right there 
If the utopians want to do away with international 


are the ‘‘neo-realists.’’ 
law in order to replace it by ‘‘world law,’’ the municipal law of a world 
federal state, the neo-realists want to do away with international law 
completely, as being a mere fabric of abstractions, a sheer illusion; they 


‘ >? 


proudly concentrate on 

The great events of 1956—Suez, Hungary—have brought about a very 
critical attitude in Europe with regard to the United Nations, particu- 
larly in the United Kingdom, and more so in France. Attacks against the 


power. 


voting system, the increasingly large Afro-Asian bloc, the ‘‘double mo- 
rality’’ of United Nations resolutions, and the wisdom of prohibiting the 
use of force without international enforcement of the law, are common. 

In the present international situation of intensified ‘‘cold war,’’ a well- 
balanced appraisal of the nature and the rdéle of the United Nations, 
equidistant from utopia and from abysmal pessimism, is obviously very 
much needed. Such a balanced appraisal has recently been given by 
Secretary General Dag Hammarskjéld.2 The Secretary General of the 
United Nations has a more enhanced legal position than the Secretary 
General of the League of Nations.* He is not only the chief administrative 
officer of the United Nations, but, under Article 99, also has a right of 
political initiative. The importance of the Secretary General has in 
recent years very much increased.*/ Dag Hammarskjéld’s réle as a diplo- 
matic negotiator could already be seen in his mission to Peiping in 1954 
and to the Middle East in 1956. But in the Suez crisis of 1956 his posi- 
tion was truly dominating. He had to take responsibility for creating 
the U.N. Emergency Force (UNEF) in a surprisingly short time, to give 
orders and instructions to this force, to carry on negotiations with the 
Members contributing forces to UNEF, to propose financial arrangements, 
to act as Chairman of the Advisory Committee, to negotiate with Israel, to 
negotiate with Egypt as to the deployment of UNEF, and to take care of 
the problems of the Gaza Strip and the Gulf of Aquaba. He had to make 
quick reports to the General Assembly and make proposals and give legal 
interpretations. He was responsible for bringing about compliance with 
the resolutions of the General Assembly concerning the evacuation of for- 
eign troops from Egypt. He had to take care of the compliance with 
the old Armistice Agreement between Israel and the Arab States. At 
the same time he organized and directed successfully the clearing of the 
Suez Canal. He was often given very wide discretion. For a time the 
United States was satisfied, in its foreign policy concerning this region, 
to approve, support and sometimes to accept in advance the decisions 
and legal opinions of the Secretary General. However, while Secretary 

2 Introduction to Annual Report on the Work of the United Nations (reprinted in the 
New York Times, Sept. 5, 1957, pp. 10-11). 

3Josef L. Kunz, ‘‘The Legal Position of the Secretary General of the United 
Nations,’’ 40 A.J.I.L. 786-792 (1946). 

4Elmore Jackson, ‘‘The Developing Réle of the Secretary General,’’ 11 Interna- 
tional Organization 431-457 (1957). 
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General Trygve Lie, through his dutiful behavior in the Korean affair, 
earned the implacable hostility of the Soviet Union, Secretary General 
Dag Hammarskjéld was unanimously re-elected by the Security Council 
and the General Assembly. The strong initiative, the cool Swedish ob- 
jectivity, the enormous capacity for work, the high diplomatic skill, the 
strictly legal attitude—in a word, the great talent and achievements of the 
entitle his opinion on the present réle of the United 


Secretary General 
Nations to the greatest respect.° 

In order to assess the role of the United Nations correctly—critically 
and yet constructively—it is, first of all, necessary to recognize the United 
Nations clearly for what it is, both in fact and in law. It is, notwith- 
standing many differences in detail, essentially a second League of Na- 
tions, namely, a loose organization of sovereign states as it corresponds 
to the Occidental idea of international organization.* In any such interna- 
tional organization success depends, in the last analysis, on the bona fides 
and good will of the sovereign Members. To this congenital weakness has 
to be added the facts of the present crisis and transformations, of a deeply 
divided world, of the renaissance of Asia and of the awakening of Africa, 
and of the coming of the atomic age. All that is reflected by the ever 
increasing membership in the United Nations. But, as the Secretary 
General states, these conditions are not created by the United Nations 
and they would be worse without the United Nations. The latter is a 
mirror of the present world situation. But, asks Lester Bb. Pearson, 
would it be wise to break the mirror, because we do not like the reality 
which it reflects? 

Owing to its constitutional limitations and to present world conditions, 
the United Nations cannot enforce the law upon nations great and small. 
There is no doubt that the emphasis on ‘‘collective security’’ and military 
sanctions is played down. It seems that the Korean action is not to be 
come a precedent, but will rather remain an isolated instance. And even 
in the Korean action one could neither speak of a decision of the Security 
Council—there was only a legally non-binding recommendation—nor of 
a true United Nations action with United Nations forces. If these ideas 
of the Secretary General hit the ‘‘wishful thinkers,’’ others are directed 
against the world government utopians. For it is stated that the limita- 
tions under the United Nations constitution are not only unavoidable, but 
that far-reaching changes are at this time politically impossible. It is 
today politically impossible to transform the United Nations into a world 
authority enforcing the law upon nations. As the Secretary General 
strongly emphasizes, these weaknesses and limitations ‘‘do not derive from 
the provisions of the Charter, but from facts of international life which 
are not likely to be by-passed by a different approach or surmounted by 
attempts at merely constitutional reforms.’’ He is, therefore, against 
a revision of the Charter at this time. 


5 A very similar appraisal of the réle of the U.N. has recently been given by Leste! 
B. Pearson, in International Relations, Vol. I, No. 8 (London, October, 1957), PI 
329-338. 

6See W. Schiffer, The Legal Community of Mankind (New York, 1954). 
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On the other hand, contrary to the ‘‘neo-realists,’’ the Secretary Gen- 
eral adheres strictly to the principle of the rule of law. United Nations 
action must be in accordance with international law and valid agreements. 
The Secretary General should normally take no position in differences 
between Members, but in critical situations he must act as the ‘‘servant 
of the principles of the Charter.’’ He stated in the Suez crisis that it 
cannot be admitted that the status juris may be changed by the use of 
force. At the same time he states the law of the Charter correctly: Only 
the Security Council has the power to order the use of force, and that only 


with the concurrent vote of the permanent members, and only to maintain 


or restore international peace and security. The General Assembly ‘‘may 
recommend, investigate, pronounce judgment, but it does not have the 
power to compel compliance with its recommendations.’’ The Secre- 


tary General states clearly and correctly that the ‘‘Uniting for Peace’’ 
Resolution did not involve a transfer of the power of the Security Council. 
All the General Assembly can do under Article 517 is to recommend 
economic sanctions and military aid to the victim of an armed attack, but 
the decision rests with the governments of the Members. The majority 
action in the two crises of 1956 was in conformity with the Charter: polit- 
ical recommendations. There was compliance in the Suez case, but no 
compliance in the Hungarian case. In neither case were sanctions ever 
proposed, for resolutions of the General Assembly are not legally binding. 
It is in the same spirit of legality that the Secretary General ruled that 
the deployment of UNEF, created by a resolution of the Assembly, on the 
territory of a Member needs the consent of that Member; consent was given 
by Egypt, but not by Israel. 

The strong feeling for the rule of law can be seen in the Secretary 
General’s regret at the decline of acceptance of the Optional Clause of 
compulsory jurisdiction and at infrequent recourse to the International 
Court of Justice. The Secretary General feels that the United Nations 
has a good record in the Suez crisis. UNEF, basically different from a 
United Nations force created under Article 41, has, in spite of its ‘‘incom- 
plete presence, temporary duration and limited authority,’’ made a suc- 
cessful contribution, and studies relating to the creation of a ‘‘ Permanent 
United Nations Peace Force’’ are under way.® 

The United Nations is by no means a super-state and cannot act out- 
side the framework of decisions by its Member governments. Prog- 
ress toward solutions of problems depends on governments. The United 
Nations can help, but it cannot and should not attempt to surmount dif- 
ficulties alone. But—and that is the new thing—states alone cannot do 
it either. The Secretary General sees an abuse in the use of the United 
Nations for mere propaganda or for purposes of national power polities. 
Nations or groups of nations ‘‘will never be able to arrogate judgment 

* This correct construction was made from the beginning by Professor A. Verdross. 

®See article by Louis B. Sohn, above, p. 229. Somewhat different was the ‘‘U.N. 
Guard,’? proposed by Secretary General Trygve Lie in 1949, as a small police force to 
protect U.N. missions in the field in troubled areas. 
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unto themselves in international affairs in ways which once were a matter 
of course.’’ Hence, he holds that alliances, maintained side by side with 
the United Nations, have only a limited value. So-called ‘‘voting vic- 
tories’’ are likely to be illusory in a loose organization of sovereign Mem- 
bers. The General Assembly is by no means a parliament, but a diplo- 
matie body, consisting of delegates, appointed and instructed by govern- 
ments, and representing the policies of their states. The Secretary General 
defends the principle of ‘‘one state—one vote,’’ which recently has been 
under sharp attack, because it corresponds to the principle of ‘‘sovereign 
equality’’ and because no system of ‘‘weighted voting’’ is at this time 
politically possible. 

The Secretary General recognizes the value of debate and voting and 
admits the importance of the United Nations as a world forum, where 
the hopes and fears of nations in all parts of the world may be freely 
expressed. But he sees a particularly important, perhaps the principal, 
role of the United Nations as an ‘‘instrument for negotiations among 
and, to some extent, for governments, as an instrument for concerting 
action by governments in support of the Charter.’’ There is, apart from 
public proceedings, much room for ‘‘quiet diplomacy,’’ for a policy of 
reconciliation, for winning consent to peaceful and just settlement of the 
problem at issue. 

Let us not forget that the second task of the United Nations—interna 
tional co-operation in many so-called ‘‘non-political’’ fields—is of the 
greatest importance, too, and that the United Nations, like the League 
of Nations, is here often far more successful than in the problem of peace. 
The United Nations already is indispensable, and it would have to be 
invented, if it did not exist. We must neither exaggerate nor minimize 
its value and réle. These are exactly the paradoxes of the present dy- 
namics of history: International organizations are absolutely necessary 
and, at the same time, their limitations are unavoidable. 


JoseF L. Kunz 


INTERNATIONAL LAW OF OUTER SPACE 


While in Geneva recently the undersigned was invited to lecture at the 


sologna Center of International Studies maintained by The Johns Hopkins 
University, on the subject of ‘‘International Legal Aspects of the Sputnik.” 
He was somewhat taken aback by such a suggestion and immediately con- 
sulted three former colleagues at the Graduate Institute of International 
Studies, all leading authorities in international law, who shall be name- 
less here. They unanimously replied: ‘‘No, don’t touch it, leave it alone, 
we don’t know enough about it yet.’’ Lacking much time for further 
investigation at the moment, he decided to beg off from this assignment, 
except for a few words preliminary to a discussion of another topic. 

The distinguished international jurists, all of them familiar figures at 
The Hague, were largely right but partly wrong, however, as will shortly 
appear. In due time the writer explored the materials available in this 
field in the library of the United Nations and the library of the Graduate 
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Institute, and it was found that a certain amount of material was, indeed, 
available in this field. He had been advised to seek out above all others 
the writings of one Andrew G. Haley and, although not finding such 
writings in Geneva, he has been richly provided by Mr. Haley with these 
materials since returning to Washington.’ All of this experience is re- 
counted here because it is believed to throw light on the present situation 
with respect to the international law relating to outer space and its study 
and development today and tomorrow. 

By ‘‘outer space’’ is meant, of course, space outside the range of ‘‘air- 
eraft’’ or balloon flight, say, above thirty miles in elevation. This point 
was discussed very suggestively by Dr. Fenwick in the January number of 
the JourNAL.* The problem of distances or dimensions still requires 
further attention, however. 

To return for a moment to the literature of the subject, the names of John 
Cobb Cooper, Wolf Heinrich, C. Wilfred Jenks, Alex Meyer, Ming Min 
Peng, and Oscar Schachter should be mentioned in addition to Mr. Haley.* 
The extended discussion in the 50th annual meeting of the Society in 1956, 
turning upon a paper delivered by Mr. Cooper, must be given special men- 
tion.* A volume on Law of the Space Age, written by Mr. Haley, is to be 
published by the Public Affairs Press in Washington in the near future. 

The purely physical aspects of this problem cannot be disregarded. 
Here, as in other situations (territorial waters), the functions of the 
physical scientist and the lawyer are inextricably intertwined. This 
would be particularly true if the whole series of rockets, manned rockets, 
satellites, and manned satellites, were to be taken into account. Some 
disposition to claim priority for the physicists is in evidence in certain 
utterances ;° the lawyers do not appear to be so bold; perhaps they are 
afflicted with a more or less justified inferiority feeling. 

From the legal point of view the problem obviously divides itself mainly 
into two categories: de lege lata and de lege ferenda. A certain amount, 
although a limited amount, of historie or customary international law, 
relating especially to jurisdiction, may be applied here. On the other 
hand, the greater, or at least the newer and more far-reaching, elements 
of the problem must be dealt with by new legislation. Various proposals 
have been put forward looking in this direction, both unofficial-scientifie 
and governmental. In the first group fall the suggestions of the techni- 
clans mentioned above (Cooper, Haley, Jenks and others).* In the second 


1 See especially Mr. Haley’s paper, ‘‘Space Law—The Development of Jurisdictional 
Concepts,’’ read before the Eighth Annual Congress of the International Astronautical 
Federation at Barcelona in October, 1957 (published by the American Rocket Society, 
New York), footnote 1, and papers there cited. 

252 AJ.LL. 96 (1958). 

*See citations in footnotes and quotations in text of Mr. Haley’s ‘‘Space Law and 
Metalaw—Jurisdiction Defined,’’ in 24 Journal of Air Law and Commerce 286 (1957). 

* Proceedings of the American Society of International Law, 1956, pp. 84-115. 

’Mr. Cooper, ibid., p. 85. 

*Cooper and Haley as already cited; Jenks and others as quoted in paper cited 
above, note 3, pp. 289-296. 
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group fall the proposals and counter-proposals and negotiations of the 
United States and Soviet Russia.’ 

Reference was just made to the question of jurisdiction, which might 
seem to be the primary legal problem involved, together with the basic 
issue of the right of a state to traverse, with any vehicles or objects, the 
outer space above subjacent states. There is some disposition to maintain 
the jurisdiction of the latter out indefinitely into space; there is an opposite 
school which would apply the old concept of free navigation to outer space.* 
The familiar problem of enforcement then arises: Could a state enforce 
any jurisdiction accorded to it in outer space and how? 

There arises also a problem of torts, to borrow a term familiar in other 
contexts. If a missile or satellite sent up by one state should land in 
another state and do damage, would the former state not be liable ez 
aequo et bono, if on no other basis, for reparations? Here much depends 
on whether the missile or satellite could come down intact and do damage 
or would disintegrate in descending.® 

Two comments must be made in conclusion. Obviously little or no prog- 
ress can be made along any of these lines without new legislation or at 
least much skillful adaptation of old law. On the other hand, it is going 
to be terribly difficult to secure international agreement—for this is what 
‘international legislation’’ means in the present state of international 
institutions—on these subjects. Along with these pessimistic observa- 
tions, believed to be thoroughly justified in view of all the circumstances, 
may be placed another incontrovertible proposition: The problem cannot 
be escaped and must be solved. International lawyers and state repre- 
sentatives are confronted with a supreme challenge.’® 
Pitman B. Porter 
7 See, for example, the New York Times, Feb. 1, 1958, p. 1, col. 1, and Feb. 3, 1958 
p- 1, col. 6; also, regarding possible United Nations action, ibid., Feb. 1, p. 6, col. 8; 
and Soviet proposal fur U.N. action on outer space and U. S. reaction, ibid., March 16, 
1958, p. 1, cols. 6 and 8. 

8 See John C. Cooper, ‘‘Roman Law and the Maxim Cujus Est Solwm in International 
Air Law,’’ 1 McGill Law Journal 23 (1952). 

® See mention of this problem in Proceedings, cited above, pp. 107-108. 

10 See also John C. Cooper, ‘‘Flight-Space and the Satellites,’’ address before British 
Branch of the International Law Association, Nov. 27, 1957, at the Institute of Ad 
vanced Legal Studies, London University; 7 Int. & Comp. Law Q. (1958); and idem, 
‘* Missiles and Satellites: Law and Policy,’’ address before the Regional Meeting of the 
American Bar Association, Atlanta, Ga., Feb. 22, 1958. 


NOTES AND COMMENTS 


FIFTY-SECOND ANNUAL MEETING OF THE SOCIETY 
APRIL 24-26, 1958 


THe Wasuinaeton, D. C. 


PROGRAM 
International Law and the Political Process 
THURSDAY, APRIL 24, 1958 
9:00 am.—Ohio Room 


Meeting of Executive Council 


1:00 p.m.—South American Room 


Registration for members 


2:00 p.m.—South American Room 


The National Decision-Making Process and International Law 


Chairman: Hardy C. Dillard, University of Virginia Law School; Vice 


President of the Society 
Speakers : 
John M. Howell, East Carolina College: ‘‘Grassroots International Law”’ 
Walter S. Surrey, of the D.C. Bar 
Comments: Charles G. Fenwick, Director, Department of International 
Law, Organization of American States 
Claude S. Phillips, Jr., Western Michigan University 


7:00 p.m.—South American Room 


Registration for members 


8:15 p.m.—South American Room 


Address by Robert R. Wilson, President of the Society 

Address by His Excellency Sir Leslie Munro, K.C.M.G., K.C.V.0., Am- 
bassador of New Zealand; President, United Nations General Assembly: 
‘Recent Developments in the Réle of the General Assembly in the Main- 
tenance of Peace’’ 
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FRIDAY, APRIL 25, 1958 


10:00 a.m. 


Some Current Issues of U. S. Public Policy and International Law 


South American Room 


Panel No. I: Return of Enemy-Owned Property 
Chairman: Otto C. Sommerich, of the New York Bar 
Panelists: Kenneth 8. Carlston, University of Illinois Law School 
Victor C. Folsom, of the New York Bar 
William Harvey Reeves, of the New York Bar 
Robert B. Ely, I11, of the Pennsylvania Bar 


Pan American Room 


Panel No. Il: Foreign Public Entities as Litigants in U. 8. Courts 


Chairman: Brunson MacChesney, Northwestern University Law Scho 


Panelists : 
Donald E. Claudy, of the D. C. Bar: ‘‘The Tate Letter and the N 
tional City Bank Case: Implications’’ 
Alona E. Evans, Wellesley College: ‘‘Should Sovereign Immunity 1 
Governed by Reciprocity ?”’ 
Ralph G. Jones, University of Arkansas: ‘‘Who Should Decide on 


Sovereign Immunity ?’’ 
Alice Ehrenfeld, Office of Legal Affairs, United Nations 


Congressional Room 


Panel No. III: The Interhandel Case 
Chairman: Charles E. Martin, University of Washington 
Speaker: Malcolm 8S. Mason, of the New York Bar 
Comments: Rosalind Branning, University of Pittsburgh 
Herbert W. Briggs, Cornell University; Vice President 


the Society 


2:00 p.m. 


Conflicting National Policies and Some Current International 
Legal Problems 


South American Room 


Panel No. IV: Legal Problems and the Political Situation in the Polar Ar 


Chairman: Robert D. Hayton, Hunter College 


Speakers : 
Oscar Svarlien, University of Florida: ‘‘The Legal Status of 


+? 


Arctie’’ 
John Hanessian, Jr., U. S. National Committee, IGY 1957-58, 
tional Academy of Sciences: ‘‘ Antarctica: Current National Interes*s 


N 


and Legal Realities’’ 
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Comments: Commander Paul W. Frazier, U.S.N., Chief of Staff to Rear 
Admiral George J. Dufek, U. S. Antarctic Projects Officer, 
Executive Office of the President 


Congressional Room 


Panel No. V: Jurisdiction over Members of Armed Forces Serving on 
Foreign Territory 
Chairman: Robert W. Tucker, Johns Hopkins University 
Speaker: Richard R. Baxter, Harvard Unwersity Law School: ‘‘Juris- 
diction over Visiting Forces and the Development of Inter- 
national Law’’ 
Comments: Vincent Evans, Legal Adviser, United Kingdom Delegation 
to the United Nations 
Monroe Leigh, Assistant General Counsel (International 
Affairs), Department of Defense 
Rev. Joseph M. Snee, 8.J., Georgetown University Law 
Center 
Fritz C. Menne, First Secretary and Legal Adviser, Embassy 
of the Federal Republic of Germany 


Pan American Room 


Panel No. VI: Some Legal Problems of International Private Enterprise 
Chairman: Eric Stein, University of Michigan Law School 
Panelists: The Honorable James W. Fulton, Committee on Foreign Af- 
fairs, United States House of Representatives 
Jorge Hazera, Alternate Representative of Costa Rica on the 
Council of the Organization of American States 
Norman M. Littell, of the D. C. Bar 
Charles O. Galvin, Southern Methodist University Law School 


5:30 p.m.—South American Room 


Informal Reception for Officers and Members of the Society 
and Their Guests 


8:15 p.m.—South American Room 


Recent Technological Developments: Political and Legal Implications 
for the International Community 


Chairman: Myres S. McDougal, Yale University Law School; Vice Presi- 
dent of the Society 
Speakers: 
Eugéne Pépin, Director, Institute of International Air Law, McGill Uni- 
versity: ‘‘Space Penetration’’ 
Bernhard G. Bechhoefer, of the D. C. Bar: ‘‘Control of Weapons’”’ 
Comments: Oliver J. Lissitzyn, Columbia University 
Oscar Schachter, Director, General Legal Division, United 
Nations 
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SATURDAY, APRIL 26, 1958 
10:00 a.m.—Congressional Room 
BUSINESS MEETING 
7:00 p.m.—Federal Room 


ANNUAL DINNER 


Presiding: The President of the Society 

Addresses: The Honorable Loftus E. Becker, Legal Adviser, Department of 
State 

The Honorable Charles 8. Rhyne, President, American Bar 


Association 


HAGUE ACADEMY OF INTERNATIONAL LAW 


29th Session 


The 29th sess‘on of the Hague Academy of International Law will be 
held from July 7 to August 23, 1958, with lectures scheduled for every 
morning from Monday to Friday, and a few scheduled for the afternoon 
The session is divided into two periods, the first beginning on July 7 and 
ending on July 26; the second opening on August 4 and concluding on 
August 23. 

The lectures, which will be given in French or English, with a simul- 
taneous translation given in the alternate language, will cover the general 
subjects of the principles and historical development of public interna- 
tional law, private international law, international organization, and 
international tribunals and their case law. 

Professor Charles Rousseau, of the Faculty of Law of Paris, will give 
a general course on principles of public international law. Other speakers 
on this topie will be Ambassador Francisco Garcia Amador, Professor at 
the University of Havana, who will treat the subject of ‘‘ Responsibility 
of States,’’ a topic of which he is Rapporteur on the International Law 
Commission ; Ernest Hamburger, Dean of the Faculty of Law and Political 
Science of the Free School of High Studies of New York, who will lectur 
on ‘‘Human Rights and International Relations’’; and Professor Pier 
Ziceardi of Milan University, who will discuss ‘‘Characteristics of the 
International Juridical Order.”’ 

Under the heading of historical development of international law there 
will be lectures by Dr. C. J. Chacko, Professor at the University of Delhi, 
on ‘‘India’s Contribution to the Field of International Law Concepts’’; Dr 
A. J. P. Tammes, Professor at Amsterdam University, on ‘‘ Decisions of 
International Organs as a Source of International Law’’; Professor Pau! 
Guggenheim, of the Law Faculty and Institute of Higher Internationa! 
Studies, Geneva, on ‘‘ Historical Contribution to the Theory of Contempor 
ary International Public Law’’; and Professor Gregory Tunkin, of Moscow 
University, on ‘‘ Coexistence and International Law.’’ 
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The subject of international tribunals and their case law will be dis- 
cussed by Professor Herbert W. Briggs of Cornell University, Editor-in- 
Chief of this JourNaL, who will speak on 
of Compulsory Jurisdiction of the International Court of Justice.’ 

Under the heading of international organization, lectures will be given 
by Mr. Fernand Dehousse, President of the Consultative Assembly of the 


teservations to the Acceptance 


Council of Europe, on ‘‘The Integration of Europe’’; Mr. Jacob Robinson, 
former Legal Adviser to the Israeli Delegation to the United Nations, on 
‘‘The Metamorphoses of the United Nations’’; and Professor G. L. Bas- 
sani, of the Faculty of Law of the State University of Milan, on ‘‘New 
Tendencies in International Collaboration and Organization.’’ 

A general course on private international law will be given by Professor 
B. A. Wortley of the Faculty of Law of the University of Manchester 
Other lecturers on this subject will be Mr. Plinio Bolla, former President 
of the Swiss Federal Tribunal, who will speak on ‘‘Problems of Copy- 
right’’; Professor Walter Schitzel of Bonn University, who will discuss 
‘Personal Names in International Law’’; and Professor L. Fredericq, 
Honorary Rector of the University of Ghent and Professor at the Uni- 
versity of Brussels, who will lecture on ‘‘Sale in Private International 
Law.”’ 

Admission to the courses is obtained by presenting a Certificate of 
Identity. Applications for such certificates should be made to the Secre- 
tariat of the Academy, The Peace Palace, The Hague. There is no 
tuition charged for the courses, but a registration fee of ten florins is 
required. Iurther information regarding the session may be obtained 
from the Secretariat. 

The Academy offers a certain number of scholarships of 300 guilders 
each, which are awarded by its Administrative Council. Applications 
for such scholarships should be made by the applicant himself and be 
submitted by him directly to the Secretariat of the Academy with a state- 
ment of his full name, place and date of birth, nationality, profession, 
qualifications, and evidence in support of his candidacy. Every applica- 
tion should be accompanied by copies of any scientific publications by the 
candidate, and must be accompanied by a written recommendation of a 
professor of international law. Applications for scholarships must reach 
the Secretariat by April 1, and should clearly state the teaching period 
for which the candidate wishes to be registered. 

A number of governments and government agencies, as well as educa- 
tional institutions and private foundations of many countries also provide 
scholarships or subventions for attendance at the Academy sessions.’ 

Center of Studies and Research in International Law and International 
Relations 

The Center, which was opened and held its first session last year,? will 
be in session from August 25 to October 5, 1958. A limited number of 
participants will be admitted to the Center, which is reserved for a select 


‘See 50 A.J.LL. 429 (1956). 
*See 51 ibid. 102 (1957). 
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group of mature scholars with special qualifications, who will work under 
the guidance of two Directors of Studies. 
Information concerning admission to the Center may be obtained from the 


Secretariat. 


The Seventh Conference of the 
held in Cologne, Germany, July 21-26, 1958, at the invitation of the 
Deutscher Anwaltverein (German Bar Association). Assisting in the 
organization and arrangements for the Conference will be the Kdélner 
Anwaltverein (Cologne Bar Association). 

The International Bar Association is a federation of the national bar 
associations of thirty-five countries, with approximately six hundred 
individual members of the legal profession from all parts of the world 
affiliated as Patrons. 

The following topics will be discussed at Cologne on the basis of papers 
prepared by individual members of the various national bar associations: 
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Eveanor H. Fincu 


THE CILOGNE)CONFERENCE)OF THE INTERNATIONAL BAR ASSOCIATION 


International Bar Association will be 


International Problems of Tort Liability and Financial Protection 
Arising out of the Use of Atomic Energy. (Rapporteur and 
American Bar Association author: Dean E. Blythe Stason of the 
University of Michigan.) 

The American Close Corporation and its Equivalent, and the Status 

of Wholly-Owned Subsidiaries in Other Countries. (Rapporteur: 

Maitre Philippe Gastambide of France; ABA author: Willard P. 

Scott, Esq., of New York.) 

Monopolies and Restrictive Trade Practices. (Rapporteur: R. 0. 

Wilberforce, Q. C., United Kingdom; ABA author: Edward F. 

Howrey, Esq., of Washington, D. C.) 

The Legal Profession : 

(a) Insurance Protection against Any and All Types of Lawsuits— 
the Propriety and Legality. (Chairman of the Committee: 
Ilmo. Sr. D. Roberto Reyes Morales of Spain; ABA member: 
G. A. Whitehead, Jr., Esq., of New York; Consular Law So- 
ciety Member: Theodore R. Kupferman, Esq., of New York.) 

(b) Qualifications to Practice Law in the Foreign and Interna- 
tional Field. (Chairman of the Committee: Sr. Manuel G. 
Escobedo of Mexico; ABA Committee Member: John J. Gold- 
berg, Esq., of San Francisco. ) 

(ec) Consideration of the Various Plans for Providing Retirement 
Income for Members of the Legal Profession. (Chairman of 
the Committee: Dr. H. M. Voetelink of The Netherlands; 
ABA Committee Member: John R. Nicholson, Esq., of Chicago.) 


. Administration of Foreign Estates. (Chairman: Dr. Jur. Bernt 


Hjejle of Denmark; Vice Chairman: Hgyesterettsadvokat Ole 
Thorleif Rged of Norway; ABA Committee Member: Otto C. 
Sommerich, Esq., of New York.) 
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International Shipbuilding Contracts. (Chairman of the Com- 
mittee: Hgyesterettsadvokat Per Brunsvig of Norway; ABA Com- 
mittee Member: Alan B. Aldwell, Esq., of San Francisco.) 
Protection of Investments Abroad in Time of Peace. (Chairman 
of the Committee: Dr. Kurt Ehlers of Germany; ABA Committee 
Member: Lowell Wadmond, Esq., of New York.) 

Legal Aid. (Chairman of the Committee: Sir Sydney Littlewood 
of the United Kingdom; ABA Committee Member: William H. 
Avery, Jr., Esq., of Chicago. ) 

International Judicial Co-operation—Bases for Agreement be- 
tween Civil Law and Common Law Countries. (ABA Chairman of 
the Committee: Harry LeRoy Jones, Esq., of Washington, D. C.; 
ABA Vice Chairman: Philip W. Amram, Esq., of Washington, 
D. C.) 


A resolution will be acted upon by the General Meeting (the controlling 
body of the IBA) which was drafted at the Oslo Conference in 1956 by a 
committee of which Wm. Harvey Reeves of New York was a member, con- 
cerning limitations on sovereign immunity of friendly alien sovereigns for 


commercial dealings with persons and corporations in other countries. 

There will also be a meeting at Cologne of the Advisory Committee on 
Professional Ethics, appointed by member organizations after the adoption 
at Oslo of the International Code of Ethics for the Legal Profession. Dr. 
J. R. Votte of The Netherlands is Chairman. 

The Conference will be held in the Giirzenich in Cologne. The Giir- 
zenich, erected in the 15th century, is one of the outstanding buildings in 
Cologne. From medieval times, visiting royalty and official guests of the 
city have been received there. Although badly damaged during the 
second World War, it has been completely restored and modernized. 

It is planned to have simultaneous translations for the Plenary Sessions 
and other sessions which will be held in the Great Hall of the Giirzenich. 


Social Events 


Among the social events will be an excursion to the Petersberg, the 
famous hilltop restaurant overlooking the Rhine, where the Deutscher 
Anwaltverein will give a ‘‘Kaffeetafel’’ (coffee and tea party). The tour 
will then proceed to Kénigswinter, and from there by steamer back to 
Cologne. Other social events include a reception by the Federal Minister 
of Justice, to be held in the Schloss Briihl, a unique example of the high 
Baroque style. The Mayor of Cologne will receive conferees and guests 
at a reception in the Walraf-Richartz-Museum. The closing banquet will 
be held at the Giirzenich. 


Officers 


The officers of the International Bar Association are Dr. Emil von Sauer 
(President of the Deutscher Anwaltverein, Germany), President; Loyd 
Wright of Los Angeles (Past President of the American Bar Association), 
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Chairman; Gerald J. MeMahon of New York, Secretary General; Sir 
Thomas Lund (Secretary of The Law Society in England), Treasurer; Rolf 
Christophersen (Norway) and Heinz Brangsch (Germany), Assistant 
Secretaries General; Paul B. DeWitt (Executive Secretary of the Associa- 
tion of the Bar of the City of New York), Assistant Treasurer; and one 
Vice President from each member organization. Conference arrange- 
ments in Cologne are under the direction of Dr. Walter Oppenhoff, Presi- 
dent, and Dr. Herbert Glaub, Secretary, of the Adlner Anwaltverein. 

Further information may be obtained from Gerald J. MeMahon, Seere- 
tary General of the International Bar Association, 501 Fifth Avenue, 
New York 17, N. Y. 


GERALD J. McManon 


THE INTER-PARLIAMENTARY UNION IN LATIN AMERICA 


On July 24, 1958, the President of the United States of Brazil, Mr. 
Juscelino Kubitschek, will inaugurate in Rio de Janeiro the 47th Con- 
ference of the Inter-Parliamentary Union. 

This organization, which has a long record and tradition of service in 
the cause of democracy and peace, will thus hold for the first time in its 
history an annual plenary session in Latin America. On this occasion, 
leading representatives of the fifty-two legislatures now actively associated 
with the Union’s programme of mutual exchange and cooperation will as- 
semble in the Brazilian capital where they will sit in the House of 
Parliament. 

In accepting the generous invitation, made by the Brazilian Group, the 
Council of the IPU was moved by a desire to expand the organization's 
activities in an area where, up to the present, they have not fully taken root. 

While at the governmental level the twenty republics occupy a prominent 
place in the United Nations, their elected representatives do not yet ex- 
ercise within the Inter-Parliamentary Union an influence which corre- 
sponds to the increasingly important réle their countries play in the field 
of international affairs. 

The 47th Conference will provide an opportunity to fill this gap and 
to establish valuable contacts between parliamentarians of the Western 
Hemisphere and those from other parts of the world. 


Parliaments and Foreign Affairs 


In these times of international tension, the value of regular meetings be- 
tween legislators of different countries is being progressively acknowledged. 
Parliaments tend more and more to exert a continuous control on the con- 
duct of foreign policy, a field which in the past had remained an almost 
exclusive prerogative of the executive branch of government. This trend 
has enhanced the significance of the Union which has lately gained many 
new members in Asia, in the Middle East and in Africa, thus moving 
towards universality of membership, which is one of its traditional 
objectives. 
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Experience has shown that by meeting in their individual capacities 
and in an atmosphere of complete freedom, parliamentarians can, in 
certain cases, help to bridge differences existing between their respective 
countries and pave the way for the conclusion of agreements through the 
normal processes of diplomacy. 

Thus it may be noted that informal conversations held at [PU meetings 
contributed towards an eventual solution of the Italo-Yugoslav difference 
on Trieste. Similarly, the first contacts of a political nature between 
Great Britain and Egypt after the Suez crisis occurred during the course 
of the 46th Conference in London last September. 

Initiative taken by the Union can also lead to unified parliamentary 
action. A good example can be found in the disarmament resolution 
adopted in 1956 at Bangkok. Since then, parliaments in countries such 
as Burma, Czechoslovakia, Hungary, Laos and Yugoslavia have passed 
resolutions based very largely on the principles enunciated therein. This 
result has been achieved through the initiative of members of Inter-Par- 
liamentary Groups within their respective parliaments. 

As the Union now includes parliamentarians representing all shades 
of political opinion and differing ideologies, it can contribute to the forma- 
tion of a world parliamentary standpoint on the major problems of the day. 

By sponsoring comparative studies on the functioning of parliamen- 
tary institutions, the Union can, furthermore, strengthen the latter and 
help in the improvement of their procedure. 


Initial Objectives of the IPU 


Since its foundation in 1889 by a small group of British and French 
parliamentarians, soon to be joined by members of the United States Con- 
gress, the Union has constantly endeavored to find means of eliminating 
war as an instrument of national policy. Up to the time of the founda- 
tion of the League of Nations in 1919, which first attempted to set up a 
system of collective security based on the universal acceptance of certain 
common juridical principles, the Union concentrated its efforts on the 
promotion of international arbitration the principles of which were, partly 
through its influence, progressively adopted by governments. The work 
of the First Peace Conference at The Hague in 1899, which led to the 
establishment of a Permanent Court of Arbitration, owed much to the in- 
spiration of the IPU. 

Some years later, a five-member delegation from the Union, in an inter- 
view with the then President of the United States, Theodore Roosevelt, 
urged the convening of a second Hague Conference. This actually took 
place in 1907 and considered a model treaty of arbitration which had been 
prepared by the Union. 

While two world wars temporarily affected the progress of the Union’s 
work, continuity was never broken and the organization kept in being 
throughout, the personal links between its members being preserved. Both 
in 1918 and again in 1945, Inter-Parliamentary activities were resumed 
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immediately upon the termination of hostilities, and the Union took up anew 
the task of bringing about lasting peace in the world. 

Problems of a legal character were consistently given detailed con- 
sideration, and successive Inter-Parliamentary Conferences adopted reso- 
lutions on the codification of international law, neutrality, unequal treaties 
and the limits to state sovereignty. 

In a yet undeveloped field, that of international penal law, the Union 
has also done pioneer work. In 1925, the Washington-Ottawa Confer- 
ence proclaimed the necessity of repressing acts of aggression which might 
be committed by States, and laid down the fundamental principles for an 
international legal code. These principles, which at the time seemed 
very bold, were incorporated a few years later in the resolutions and acts 
of the Disarmament Conference concerning collective security and the 
definition of the aggressor. 

These efforts were pursued after the second World War, and, at the 
Rome Conference in 1948, a Declaration was adopted on the principles of 
international morality which, in a sense, constituted a charter of the rights 
and duties of states. This Declaration was complemented in 1955 by a 
series of resolutions adopted at the Helsinki Conference on the conditions 


for a true peaceful co-existence between nations. 


Role and Methods of Inter-Parliamentary Conferences 


The Union is composed of National Groups which, according to the 


Statutes, must be ‘‘constituted in Parliaments functioning as such within 


the territory of which they represent the population, in a State recognized 
as a subject of international law.’’ The organization has, as a policy- 
making body, the Inter-Parliamentary Council, which consists of two 
representatives from each member Group. 

In the structure of the organization an essential réle is played by the 
annual Inter-Parliamentary Conference, where the attitude of the IPU 
as a whole is defined on those international problems the solution to which 
might be found through parliamentary action. 

The debates of the annual conference are prepared carefully by Study 
Committees which some months before and draw up the texts of the various 
draft resolutions to be considered in the plenary session. Thus the Union's 
decisions are never the result of hurried improvisation and compromise. 
They are only adopted after full consideration and therefore can be said 
to reflect a balanced expression of parliamentary opinion in the fifty-two 
member legislatures. 

Seven Standing Study Committees deal with political, juridical, eco- 
nomic, social and humanitarian questions, as well as problems regarding 
reduction of armaments, intellectual relations and non-self-governing ter- 
ritories. With the exception of the Social Committee, all the others will 
be convened in Geneva in March with the object of preparing the work 
for the Rio Conference. Among the questions they will have to study, 
the following stand out as being of particular importance: 
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The Reduction of Armaments Committee will examine the problem of 
atomic weapons and nuclear tests, as well as the possibility of establishing 
an International Police Force. 

At the request of the Brazilian Group, the Economie Committee will 
discuss a question which is of the greatest importance to all countries of 
South America, namely, principles governing the investment of foreign 
capital in countries in process of economic development. 

The Committee on Intellectual Relations will consider national and inter- 
national aspects of freedom of the Press and information. 

And, finally, the Political Committee will study the parliamentary con- 
trol of international organizations. 

For all these topics, working papers will be prepared in advance by 
certain National Groups interested in particular questions, by various inter- 
national organizations which regularly follow the Union’s work and also 
by the Inter-Parliamentary Bureau itself. 

In the light of the final outcome of the work of the Committees, the 
Inter-Parliamentary Council will establish the final agenda for the 47th 
Conference. 

Before taking up the specific problems before it, the Conference will 


commence work with a general debate on the basis of a political report 
presented by the Union’s Secretary General. This could be compared to 
the general debate which takes place at each regular session of the Gen- 
eral Assembly of the United Nations, as it provides parliamentarians 
from all parts of the world with an opportunity of speaking on the evolu- 


tion of the international situation and of the problems of their own 
countries. 

A special meeting will further be devoted to a statement by Sr. José A. 
Mora, the Secretary General of the Organization of American States. 
He will give the delegates an account of the activities and achievements 
of his Organization. 


A New Field of Activity 


Following the meetings held during the course of 1955 and 1956 in New 
Delhi and Bangkok, the Union convened in London in 1957. The Con- 
ference was inaugurated by Queen Elizabeth in Westiminster Hall, the 
cradle of British parliamentary tradition, which today still guides legis- 
lative assemblies of many countries which have recently gained their in- 
dependence. Now, in 1958, the Union will, in Brazil, enter a new field 
of activity. 

The organization will be meeting in South America at a time when 
palities in some of the Republics are disturbed. Democratic forces have, 
nevertheless, made important gains, and there is evidence of a swing in 
these countries towards representative government founded on respect for 
fundamental human rights and free elections. 

It is certain, therefore, that a world parliamentary conference held in a 
country such as Brazil, which has behind it a great political tradition, 
may have wide repercussions. 
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It can provide an opportunity for those Latin American politicians 
who are struggling for the achievement of a democratic way of life adapted 
to present-day conditions to discuss their problems with parliamentarians 
from other regions of the world and also to find support and strength in 
the basic aims and objects of the Union. 

Senators and deputies from most Latin American countries have not 
up to the present been fully brought into the system of conferences, par- 
liamentary visits and exchanges sponsored by the Union. It is to be hoped 
that 1958 will see them fill their places in the councils organization. 

In holding its 47th Conference in Brazil, the Inter-Parliamentary Union 
wished to make a gesture of friendship towards the peoples of the Amer- 
icas, knowing full well that they, in equal measure with the peoples of 
other parts of the world, want to serve the cause of peace and work to- 
gether for the strengthening of representative government. It invites 
their parliamentarians to support its work, convinced that any organization 
which cannot speak for the Americas as a whole does not fully reflect 
the political situation of today. There can be no doubt that, while the 
members of the Latin American legislatures would find advantage in 
participating in the activities of the Union, the latter would also greatly 
benefit from their co-operation, the leading statesmen of the different r 
publics having always stood for the great principles of democratic human 
ism and international law. 


ANDRE DE BLONAY 


Secretary General, Inter-Parliamentary Union 


ANNUAL PATRONS OF THE SOCIETY 
At the meeting of the Executive Council of the American Society of 
International Law held on November 2, 1957, the Council considered a 
report of the Committee on Financing and Endowment in which the com- 
mittee proposed that a new class of contributions to the support of the 
Society be established in order to increase the capital funds of the Society 
and add to its income. The committee report pointed out that the capital 
funds of the Society could be materially increased by soliciting contribu- 
tions from corporations and other business organizations active in inter- 
national trade and interested in the problems of international law and its 
further development. It also pointed out that educational and other 
institutions, would find it advantageous to support the work of the Society 
through a new type of contribution. The Executive Council, after full 
consideration of the question, adopted the following provision, to be added 
to the regulations of the Society concerning Patrons (Section I, par. 3(a)): 


Upon payment of not less than $100.00 yearly, any business corpora- 
tion, partnership, or unincorporated business, or law school or other 
educational institution, which is not eligible for election to any other 
class of membership, may be elected an Annual Patron of the Society 
Such Annual Patrons shall not be entitled to vote or hold office. 
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Under present conditions, the necessity for furthering the study and 
development of international law and promoting the establishment and main- 
tenance of international relations on the basis of law needs no demonstra- 
tion. It is becoming increasingly evident that the Society should expand 
its activities in furtherance of such purpose. For this reason, the Execu- 
tive Council at its meeting last April established a special committee to 
study the policies and procedures of the Society and to report its findings 
and recommendations to the Executive Council. That committee, under 
the chairmanship of Mr. Edgar Turlington, sent a letter and questionnaire 
under date of February 12, 1958, to members of the Society in the United 
States asking for comments and suggestions as to ways of increasing the 
effectiveness of the Society. Obviously, the Society, in order to expand or 
improve its work, must have the financial means to do so. It is hoped that 
the adoption of the new provision regarding Annual Patrons will bring 
forth some of the much needed assistance. 

ELEANOR H. 
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By Brunson MacCuHesney 


Of the Board of Editors 


INTERHANDEL CasE (SWITZERLAND v. UNITED States oF AMERICA) 
REQUEST BY THE Swiss GOVERNMENT FOR THE INDICATION OF INTERIM 
MeasurEs OF Protection. I.C.J. Reports, 1957, p. 105. 


International Court of Justice, Order of October 24, 1957. 


In these proceedings for interim relief, the Court? stated in part: 


THE Court, 

. . . having regard to the Application, dated October Ist, 1957, and 
handed to the Registrar on October 2nd, instituting proceedings by 
the Swiss Confederation and submitting to the Court a dispute be- 
tween the Swiss Confederation and the United States of America, in 
which the Court is asked: 

‘*To adjudge and declare, whether the Government of the United 
States of America appears or not, after considering the conten- 
tions of the Parties, 

1. that the Government of the United States of America is under 
an obligation to restore the assets of the Société internationale 
pour participations industrielles et commerciales S.A. (Inter- 
handel) to that company ; 

In the alternative, that the dispute is one which is fit for sub- 
mission for judicial settlement, arbitration or conciliation under 
the conditions which it will be for the Court to determine.’’ 

Having regard to the letter dated October 3rd, 1957, and handed to 
the Registrar on that day, in which the Agent for the Swiss Government, 
whose appointment had been notified in the Application instituting pro- 
ceedings, referred to Article 41 of the Statute and Article 61 of the 
Rules, relating to the indication of provisional measures, and asked 
the Court: 

*‘pending a final decision in the proceedings instituted by the 
Application of October Ist, to indicate the following measures: 
(a) The Government of the United States of America is requested to 

take no legislative, judicial, administrative or executive step to 
part with the property which is claimed to be Swiss property 
in the submissions of the Swiss Application of October Ist insti- 
tuting proceedings, so long as the case concerning this dispute 
is pending before the International Court of Justice. 


no 


* The English and Canadian cases were prepared by Hardy C. Dillard of the Board 


of Editors. 
1 Vice President Badawi, Acting President; President Hackworth; Judges Guerrero, 


Basdevant, Winiarski, Zoriti¢é, Klaestad, Read, Armand-Ugon, Kojevnikov, Sir Muham- 
mad Zafrulla Khan, Sir Hersch Lauterpacht, Moreno Quintana, Cérdova, Wellington Koo; 


M. Paul Carry, Judge ad hoc. 
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(b) In particular, the Government of the United States is requested 

not to sell the shares of the General Aniline and Film Corpora- 
tion claimed by the Swiss Federal Government as the property 
of its nationals, so long as the proceedings in this dispute are 
pending. 
In general, the Government of the United States should so act 
that no measure whatever is taken which would prejudice the 
right of Switzerland to execution of the judgment which the 
Court will deliver, either on the merits or on the alternative 
submission. 


Makes the following Order: 


Whereas the Government of the United States of America was, on 
October 2nd, 1957, notified by telegram of the filing of the Applica- 
tion instituting proceedings, of which a copy was at the same time 
transmitted to it by letter; and whereas the submissions set forth in 
the request for the indication of interim measures of protection were, 
on October 3rd, 1957, communicated to that Government, the text of 
the request being at the same time transmitted to it by letter; 

Whereas the request for the indication of interim measures of pro- 
tection was notified to the Secretary-General of the United Nations 
with a reference to Article 41, paragraph 2, of the Statute; 

Whereas on October 8th, 1957, the Swiss Government, through the 
Co-Agent appointed by it, and the Government of the United States 
of America, through the Secretary of State, were notified that the 
Court would sit on October 12th, 1957, to hear the observations of the 
Parties on the request for the indication of interim measures of 
protection ; 

Having regard to the letter of October 9th, 1957, by which the 
Ambassador to the Netherlands of the United States of America noti- 
fied the appointment by his Government of an Agent and a Co-Agent 
for the case; 

Having regard to the letter of October 10th, 1957, by which the 
Ambassador to the Netherlands of the United States of America 
informed the Registrar of the intention of his Government to raise 
a preliminary objection in connection with the proceedings instituted 
before the Court by the Government of Switzerland and adding that 
this objection would be filed in the Registry by the Agents for the 
United States of America on October 11th in the following terms: 

‘*Preliminary objection of the United States of America: 

The Government of the United States of America, through its Co- 
Agents Loftus Becker and Dallas 8S. Townsend, herewith files a 
preliminary objection under Article 62 of the Rules of the Court, 
to the proceedings instituted by the Government of Switzerland in 
the Interhandel case by its application of October 1, 1957, in so far 
as that application relates to the sale or other disposition of the 
shares of General Aniline and Film Corporation now held by the 
United States Government. The United States Government has 
determined that such sale or disposition of the shares in the Ameri- 
can corporation, title to which is held by the United States Govern- 
ment in the exercise of its sovereign authority, is a matter essen- 
tially within its domestic jurisdiction. Accordingly, pursuant to 
paragraph (b) of the conditions attached to this country’s accept- 
ance of the Court’s compulsory jurisdiction, dated August 14, 1946, 
this country respectfully declines, without prejudice to other and 
further preliminary objections which it may file, to submit the 
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matter of the sale or disposition of such shares to the jurisdiction 
of the Court.’”’ 

Whereas on October 10th, 1957, a copy of the above text was com- 
municated to the Co-Agent for the Swiss Government, and whereas 
that text was confirmed and signed by the Co-Agents for the Govern 
ment of the United States of America; 

Whereas, the Court not including upon the Bench a Judge of Swiss 
nationality, the Swiss Government availed itself of the provisions 
of Article 31, paragraph 2, of the Statute to choose M. Paul Carry, 
Professor of the Law Faculty of the University of Geneva, to sit as 
Judge ad hoc; and whereas the President of the Court, being a na 
tional of one of the Parties to the case, has transferred the Presidency 
for the present case to the Vice-President in accordance with Article 
13, paragraph 1, of the Rules: 

Whereas in the course of hearings held on October 12th and 14th, 
1957, the Court, in accordance with Article 61, paragraph 8, of the 
Rules, heard the observations of M. Paul Guggenheim, on behalf of 
the Swiss Government, and of the Honorable Loftus Becker and the 
Honorable Dallas S. Townsend, on behalf of the Government of the 
United States of America; 

Whereas by letter of October 16th, 1957, the Ambassador to the 
Netherlands of the United States of America transmitted the text of 
the following telegram which had been addressed to him by the 
Department of Justice of the United States of America: 

‘*Chemie Petition granted. Court invites counsel ‘to discuss 
among other things the power of the District Court to dismiss and 
the propriety of the dismissal of petitioner’s complaint under Rule 
37 (B), for failure to obey its order for production of documents 
issued under Rule 34, in the absence of evidence and of finding that 
petitioner ‘‘refuses to obey’’ such order’. Attenhofer and Kaufman 
petitions denied.”’ 

Whereas in the said letter, a copy of which was the same day trans 
mitted to the Co-Agent for the Swiss Government, the Ambassado: 
to the Netherlands of the United States of America expressed the 
hope that he would be able to amplify this information in due course: 

Whereas by letter of October 18th, 1957, from the Swiss Ambassador 
to the Netherlands, the Co-Agent for the Swiss Government submitted 
the observation that the communication of the Government of the 
United States of America in no way affected the conclusions set out 
under (a), (b) and (c) of the request for the indication of interim 
measures of protection, which conclusions had been confirmed on be 
half of the Swiss Government in the course of the hearings; 

Whereas a copy of the letter from the Swiss Ambassador was the 
same day transmitted to the Agent for the Government of the United 
States of America; 

Whereas by letter of October 19th, 1957, the Ambassador to the 
Netherlands of the United States of America informed the Registrar 
that his Government, through its Agent and its Co-Agent, had re- 
quested him to transmit the following statement: 


**1. At the public sitting of October 12, 1957, Co-Agent Dallas 5. 
Townsend, for the United States of America, stated as follows: 


‘*Chemie unsuccessfully exhausted its appellate remedies to 
the Supreme Court, and when the six months period of grace 
had expired, without Chemie making the production, the Dis- 
trict Court entered the order and in 1956 held that Chemie’s 
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complaint stood dismissed. Again Chemie appealed unsuccess- 
fully to the Court of Appeals and in this way attempted to 
get back into the case. The Court of Appeals affirmed and now 
Chemie, in its second trip to the Supreme Court, is making 
another effort to get back into the case by petitioning the Su- 
preme Court to review the decision of the Court of Appeals. 
This petition is now pending before the Supreme Court of 
the United States.’’ (Verbatim record, page 44). 

2. In the afternoon (Washington time) October 14, 1957, many 
hours after the adjournment on that day of the sitting of this Court 
at 11.39 a.m., the Supreme Court of the United States of America 
granted the above-mentioned petition of 1.G. Chemie (Interhandel) 
to review the decision of the Court of Appeals, by issuing the fol- 
lowing order: 

‘‘Number 348. Société Internationale pour Participations In- 
dustrielles et Commerciales, S.A. Brownell. United States 
Court of Appeals for the District of Columbia circuit, Certio- 
rari granted. Counsel are invited to discuss, among other 
things, the power of the District Court to dismiss, and the 
propriety of its dismissal, of petitioner’s complaint, under rule 
37 (B) (2) of F.R.C.P., [Federal Rules of Civil Procedure | 
for failure to obey its order, for production of documents, 
issued under rule 34 of F.R.C.P. in the absence of evidence and 
of finding that petitioner ‘refuses to obey’ such order.’’ 

3. The Government of the United States of America wishes to 
state expressly that it adheres to its preliminary objection, filed 
October 11, 1957, and to the reasons given in the arguments of its 
agent and co-agent of October 12 and October 14, 1957, why no 
interim measures of protection should be issued with respect to the 
sale or disposition of the shares of General Aniline and Film Cor- 
poration. For the information of Court, the Government of the 
United States of America is not taking action at the present time 
to fix a time schedule for the sale of such shares.’’ 


Whereas a copy of the letter from the Ambassador to the Nether- 
lands of the United States of America was the same day transmitted 
to the Co-Agent for the Swiss Government ; 

Whereas by a letter dated October 19th, 1957, and handed in to 
the Registry on October 20th, the Ambassador of Switzerland to the 
Netherlands transmitted the following communication from the Co- 
Agent for the Swiss Government: 

‘‘The position of the Swiss Government in regard to this com- 
munication is as follows: 

1. The Swiss Government takes note of the fact that the Govern- 
ment of the United States has informed the International Court 
of Justice that it ‘is not taking action at the present time to fix a 
time schedule for the sale of such shares’, that is, the shares of the 
General Aniline and Film Corporation, which, in the opinion of 
the Swiss Government belong to INTERHANDEL. 

2. The effect of this declaration is that the sale of the shares is not 
imminent, contrary to what the Swiss Government was entitled to 
assume when, on October 3rd, 1957, it filed its request for interim 
measures of protection. The Swiss Government would, however, 
point out that the declaration of the Government of the United 
States does not indicate for how long the sale of the shares will be 
suspended. Nor does it indicate that this suspension will be main- 


1958 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 52 


tained so long as the dispute is pending before the Court. The 
Swiss Government would be happy to receive fuller information 
from the Government of the United States on this point, to enable it 
to appreciate the exact purport of the above-mentioned declaration. 
Such information is the more necessary inasmuch as the Govern- 
ment of the United States confirms, in its declaration, the attitude 
adopted by its representatives before the Court, to the effect that it 
is for the United States to decide what matters fall within its 
domestic jurisdiction, As a consequence, the American Government 
has maintained its decision to include within this exclusive jurisdic- 
tion the right to proceed to a sale of the shares. 

3. Lastly, the Swiss Government ventures to recall to the Court 
and to the Government of the United States that its request for 
interim measures of protection was presented not only for the pur 
pose of preventing the danger of an imminent sale of the shares 
of the General Aniline and Film Corporation. As appears from 
the request itself, and from the statements of the Swiss Co-Agent 
at the sitting of the Court on October 12th, 1957, the request is 
designed in general to ensure the execution of the subsequent de- 
cision of the Court, should that decision be in favour of Switzerland 

4. The Swiss Government, having received direct communication 
from the Government of the United States of the declaration ad- 
dressed to the Court, which is set out in the Registrar’s letter of 
October 19th, 1957, the Federal Political Department has thought 
it proper similarly to communicate the foregoing to the Govern- 
ment of the United States.”’ 

Whereas a copy of the above communication was on October 20th, 
1957, transmitted to the Agent for the Government of the United 
States ; 

Whereas Switzerland and the United States of America have, by 
Declarations made on their behalf, accepted the compulsory jurisdic- 
tion of the Court on the basis of Article 36, paragraph 2 of the Statute; 

Whereas by its subject-matter the present dispute falls within the 
purview of that paragraph ; 

Whereas the Government of the United States of America has in- 
voked, against the request for the indication of interim measures of 
protection, the reservation by which it excluded from its Declaration 
matters essentially within its domestic jurisdiction as determined by 
the United States and whereas the Government accordingly ‘‘respect- 
fully declines . . . to submit the matter of the sale or disposition of 
such shares to the jurisdiction of the Court’’; 

Whereas at the hearing the Co-Agent of the Swiss Government 
challenged this reservation, on a number of grounds, and stated that, 
in its examination of a request for the indication of interim measures 
of protection, the Court would not wish to adjudicate ‘‘upon s0 
complex and delicate a question as the validity of the American 
reservation’’; 

Whereas the procedure applicable to requests for the indication of 
interim measures of protection is dealt with in the Rules of Court by 
provisions which are laid down in Article 61 and which appear, along 
with other procedures, in the section entitled: ‘‘Occasional Rules’’; 

Whereas the examination of the contention of the Government of the 
United States requires the application of a different procedure, the 
procedure laid down in Article 62 of the Rules of Court and whereas 
if this contention is maintained, it will fall to be dealt with by the 
Court in due course in accordance with that procedure; 
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Whereas the request for the indication of interim measures of 
protection must accordingly be examined in conformity with the 
procedure laid down in Article 61; 

Whereas, finally, the decision given under this procedure in no way 
prejudges the question of the jurisdiction of the Court to deal with 
the merits of the case and leaves unaffected the right of the Respond- 
ent to submit arguments against such jurisdiction ; 

Whereas the Swiss Government, by its request of October 3rd for 
the indication by the Court ‘‘of the interim measures of protection 
which should be taken in order to safeguard the rights of the Swiss 
Federal Government’’ purported to submit its request ‘‘in conformity 
with Article 41 of the Statute and Article 61 of the Rules of Court’’; 

Whereas the Court, in order to decide what action should be taken 
in pursuance of the request, must, in accordance with Article 41 of 
the Statute, ascertain what is required by the circumstances to pre- 
serve the respective rights of the Parties pending the decision of the 
Court; 

Whereas, of the three points set forth in the submissions of Switzer- 
land with regard to its request for the indication of interim measures 
of protection, the second is the only one which is formulated in terms 
fulfilling the requirement laid down in Article 61, paragraph 1, of 
the Rules and which relates to the concern of the Court to preserve 
the rights which may be subsequently adjudged by the Court to be- 
long either to the Applicant or to the Respondent ; 

Whereas, accordingly, the Court must direct its attention to this 
point, namely, the request to the Government of the United States 
not to sell the shares of the General Aniline and Film Corporation 
claimed by the Swiss Government as the property of its nationals, 
so long as the proceedings in this dispute are pending; 

Whereas in the light of the information furnished to the Court, 
it appears that, according to the law of the United States, the sale 
of those shares can only be effected after termination of a judicial 
proceeding which is at present pending in that country in respect of 
which there is no indication as to its speedy conclusion, and whereas 
such a sale is therefore conditional upon a judicial decision rejecting 
the claims of Interhandel ; 

Whereas, on the other hand, in the statement of the views of the 
Government of the United States transmitted to the Court on October 
19th, 1957, it is said that that Government ‘‘is not taking action at 
the present time to fix a time schedule for the sale of such shares”’ ; 

Whereas, in the premises it does not appear to the Court that the 
circumstances require the indication of the provisional measures en- 
visaged in the request of the Swiss Federal Government; 


For these reasons, 
THE CourT 


finds that there is no need to indicate interim measures of protection. 


Judge KLarEstaD appends to the Order a statement of his separate 
opinion,” in which President Hackwortu and Judge Reap concur. 


2 Judge Klaestad in his separate opinion took the position that, prima facie, the 
American objection was valid, but that this finding is itself provisional. No party 
having challenged the validity of the American reservation, it will be given effect. 
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Judge Sir Hersch LaurerPacut* appends to the Order a statement 
of his separate opinion. 
Judge WELLINGTON Koo makes the following declaration : 


I agree with the decision of the Court not to indicate provisional 
measures in the case, but regret that I do not share the reasons 
upon which it is based. In my view, the Court has no jurisdiction 
to deal with the request for such measures. The Government of the 
United States raised an objection based upon Proviso (b) of its 
Declaration of August 14th, 1946, accepting the compulsory juris- 
diction of the Court under paragraph (2) of Article 36 of the Statute. 
Proviso (b) states that the Declaration shall not apply to ‘‘. . . (b) 
disputes with regard to matters which are essentially within the 
domestic jurisdiction of the United States of America as determined 
by the United States of America.’’ 

Although the objection was raised by the United States in the 
form of a Preliminary Objection, under Article 62 of the Rules of 
Court, to the proceedings instituted by the Swiss Government’s Ap- 
plication of October Ist, 1957, ‘‘in so far as that application relates 
to the sale or other disposition of the shares of General Aniline 
and Film Corporation now held by the United States Government,’’ 
it was, in fact, an objection directed against the Court’s jurisdic- 
tion to indicate provisional measures, requested by the Swiss Govern- 
ment on October 3rd, 1957. This was made clear by the Agent of 
the United States in his observations at the proceedings held on 
October 12th and 14th, 1957, under paragraph 8 of Article 61 of 
the Rules of Court, when he urged that Proviso (b) to the United 
States’ Declaration of Acceptance excluded the Court’s jurisdic- 
tion in the matter of the sale or other disposition of the shares of 
the General Aniline and Film Corporation—a matter which the 
United States had determined to be essentially within its domestic 
jurisdiction in exercise of its reserved right under Proviso (b). 

I consider that this objection is well founded, that the Court is 
not competent to deal with the Swiss request for indication of 
provisional measures and that its decision should be based upon 
this ground. The reason of lack of urgency is a true circumstance, 
but the placing of its decision on this ground carries an implication 
that the Court considers the said Proviso (b) to the United States’ 
Declaration is not applicable to the matter of provisional measures, 
whereas, in my view, it is applicable. 


Judge KoJEevnikov declares that he is unable to agree with the 


Order. 


CasE CoNCERNING RIGHT oF PassAGE OVER INDIAN TERRITORY (PorTU- 
GAL v. InpIA). PRELIMINARY OpJecTions. I.C.J. Reports, 1957, 
p. 125. 

International Court of Justice. Judgment of November 26, 1957. 


Jurisdiction of Court.—Optional Clause——Article 36 of Statute. 
Preliminary Objection.—Condition in Declaration providing for 
exclusion of categories of disputes at any time during validity of 
Declaration.—Consistency of Condition with Article 36 of Statute— 
Total and partial denunciation.—Retroactive effect of exclusion. 


8 Judge Lauterpacht’s concurring opinion stated, inter alia, that the American ob- 
jection destroyed any prima facie jurisdiction and that, therefore, the Court had no 
power under Article 41. 
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Deposit of Declaration with Secretary-General.—Interval between de- 
posit of Declaration and filing of Application instituting proceed- 
ings.—Transmission by Secretary-General of copy of Declaration. 

Article 36 (2) of Statute—Prior definition of dispute through 
negotiations. 

Reservation of disputes as to matters falling within domestic jurisdic- 
tion.—Joinder of Objection to merits. 

Objection based on reservation ratione temporis.—‘‘ Disputes’’ and 
‘‘facts or situations’’ prior to specified date——Joinder of Objection 
to merits.’ 


On December 22, 1955, Portugal filed an application submitting to 
the Court a dispute between Portugal and India concerning the right of 
passage over Indian territory between the territory of Daman and two 
enclaved territories as well as between the two enclaved territories. Portu- 
gal based jurisdiction on the acceptance of the Optional Clause * by both 
states. India filed preliminary objections, the nature of which appears 
from the opinion. After reciting the various submissions, the opinion 
of the Court * stated in part (p. 140 et seq.) : 
The Declarations by which the Parties accepted the compulsory 
jurisdiction of the Court are as follows: 
Declaration of India of February 28th, 1940: 

‘On behalf of the Government of India, I now declare that 
they accept as compulsory tpso facto and without special conven- 
tion, on condition of reciprocity, the jurisdiction of the Court, in 
conformity with paragraph 2 of Article 36 of the Statute of the 
Court for a period of 5 years from to-day’s date, and thereafter 
until such time as notice may be given to terminate the acceptance, 
over all disputes arising after February 5th, 1930, with regard 
to situations or facts subsequent to the same date, other than: 

disputes in regard to which the Parties to the dispute have 
agreed or shall agree to have recourse to some other method of 
peaceful settlement ; 

disputes with the government of any other Member of the 
League which is a Member of the British Commonwealth of Na- 
tions, all of which disputes shall be settled in such manner as the 
Parties have agreed or shall agree; 

disputes with regard to questions which by international law fall 
exclusively within the jurisdiction of India; and 

disputes arising out of events occurring at a time when the 
Government of India were involved in hostilities; 

and subject to the condition that the Government of India 
reserve the right to require that proceedings in the Court shall be 
suspended in respect of any dispute which has been submitted 
to and is under consideration by the Council of the League of 
Nations, provided that notice to suspend is given after the dispute 
has been submitted to the Council and is given within 10 days 
of the notification of the initiation of the proceedings in the Court, 


1Caption by the Court. 

? Art. 36, par. 2, of the Statute. 

* President Hackworth, Vice President Badawi, and Judges Guerrero, Basdevant, 
Winiarski, Zoriti¢, Klaestad, Read, Armand-Ugon, Kojevnikov, Sir Muhammad 
Zafrulla Khan, Sir Hersch Lauterpacht, Moreno Quintana, Cérdova, Wellington Koo; 
Judges ad hoc Chagla and Fernandes. 
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and provided also that such suspension shall be limited to a 
period of 12 months or such longer period as may be agreed by 
the Parties to the dispute or determined by a decision of all the 
Members of the Council other than the Parties to the dispute.’’ 


Declaration of Portugal of December 19th, 1955: 
‘Under Article 36, paragraph 2, of the Statute of the Interna. 
tional Court of Justice, I declare on behalf of the Portuguese 
Government that Portugal recognizes the jurisdiction of this 
Court as compulsory ipso facto and without special agreement, 
as provided for in the said paragraph 2 of Article 36 and under 
the following conditions: 

(1) The present declaration covers disputes arising out of 
events both prior and subsequent to the declarations of 
acceptance of the ‘‘optional clause’’ which Portugal made 
on December 16, 1920, as a party to the Statute of the 
Permanent Court of International Justice. 

2) The present declaration enters into force at the moment it is 
deposited with the Secretary-General of the United Na- 
tions; it shall be valid for a period of one year, and there- 
after until notice of its denunciation is given to the said 
Secretary-General. 

(3) The Portuguese Government reserves the right to exclude 
from the scope of the present declaration, at any time dur- 
ing its validity, any given category or categories of disputes, 
by notifying the Secretary-General of the United Nations 
and with effect from the moment of such notification.’’ 


India has filed six Preliminary Objections to the exercise of juris- 
diction by the Court in the present case. The Court will now proceed 
to examine these Objections. 


First Preliminary Objection 


The First Preliminary Objection of the Government of India is to 
the effect that the Court is without jurisdiction to entertain the Ap- 
plication of Portugal on the ground that the Portuguese Declara- 
tion of Acceptance of the jurisdiction of the Court of December 19th, 
1955, is invalid for the reason that the Third Condition of the Declara- 
tion is incompatible with the object and purpose of the Optional Clause 
There are, in the view of the Government of India, three main reasons 
for such incompatibility. 

The Third Condition of the Declaration of Portugal provides as 
follows: 

‘*3) The Portuguese Government reserves the right to exclude from 
the scope of the present declaration, at any time during its 
validity, any given category or categories of disputes, by not- 
fying the Secretary-General of the United Nations and with 
effect from the moment of such notification.’’ 

In the first instance, the Government of India maintains that that 
Condition gives Portugal the right, by making at any time a notifica- 
tion to that effect, to withdraw from the jurisdiction of the Court 4 
dispute which has been submitted to it prior to such a notification 
This is what in the course of the proceedings was described as the 
retroactive effect attaching to that notification. India asserts tha‘ 
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such retroactive effect is incompatible with the principle and notion 
of the compulsory jurisdiction of the Court as established in Article 
36 of the Statute and that the Third Condition is invalid inasmuch as 
it contemplates an effect which is contrary to the Statute. 

The Government of Portugal has contested that interpretation and 
has affirmed that the Third Condition does not have such retroactive 
effect and that, in consequence, it is not incompatible with Article 36 
of the Statute. 

In order to decide whether, as maintained by the Government of 
India, the Third Condition appended by Portugal is invalid, and 
whether such invalidity entails the invalidity of the Declaration in 
which it is contained, the Court must determine the meaning and the 
effect of the Third Condition by reference to its actual wording and 
applicable principles of law. 

‘he words ‘‘with effect from the moment of such notification”’ 
cannot be construed as meaning that such a notification would have 
retroactive effect so as to cover cases already pending before the 
Court. Construed in their ordinary sense, these words mean simply 
that a notification under the Third Condition applies only to disputes 
brought before the Court after the date of the notification. Such an 
interpretation leads to the conclusion that no retroactive effect can 
properly be imputed to notifications made under the Third Condition 
It is a rule of law generally accepted, as well as one acted upon in the 
past by the Court, that, once the Court has been validly seised of a 
dispute, unilateral action by the respondent State in terminating its 
Declaration, in whole or in part, cannot divest the Court of jurisdic- 
tion. In the Nottebohm case the Court gave expression to that prin- 
ciple in the following words: 

‘*An extrinsic fact such as the subsequent lapse of the Declara- 
tion, by reason of the expiry of the period or by denunciation, 
cannot deprive the Court of the jurisdiction already established.”’ 
(1.C.J. Reports 1953, p. 123.) 

That statement by the Court must be deemed to apply both to total 
denunciation, and to partial denunciation as contemplated in the 
Third Portuguese Condition. It is a rule of interpretation that a text 
emanating from a Government must, in principle, be interpreted 
as producing and as intended to produce effects in accordance with 
existing law and not in violation of it. 

The second reason, contended for by the Government of India, for 
the incompatibility of the Third Portuguese Condition with the object 
and purpose of the Optional Clause, is that it has introduced into 
the Declaration a degree of uncertainty as to reciprocal rights and 
obligations which deprives the acceptance of the compulsory jurisdic- 
tion of the Court of all practical value. In particular, it was contended 
that, in consequence of the Third Condition, the other Signatories 
are in a continuous state of uncertainty as to their reciprocal rights 
and obligations which may change from day to day. 

While it must be admitted that clauses such as the Third Condition 
bring about a degree of uncertainty as to the future action of the 
accepting government, that uncertainty does not attach to the position 
actually established by the Declaration of Acceptance or as it might 
be established in consequence of recourse to the Third Condition. 

As Declarations, and their alterations, made under Article 36 must 
be deposited with the Secretary-General, it follows that, when a case is 
submitted to the Court, it is always possible to ascertain what are, at 
that moment, the reciprocal obligations of the Parties in accordance 
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with their respective Declarations. Under the existing system, Govern- 
ments can rely upon being informed of any changes in the Declara- 
tions in the same manner as they are informed of total denunciations 
of the Declarations. It is true that during the interval between the 
date of a notification to the Secretary-General and its receipt by the 
Parties to the Statute, there may exist some element of uncertainty. 
However, such uncertainty is inherent in the operation of the system 
of the Optional Clause and does not affect the validity of the Third 
Condition contained in the Portuguese Declaration. 

It must also be noted that, with regard to any degree of uncer- 
tainty resulting from the right of Portugal to avail itself at any time 
of its Third Condition of Acceptance, the position is substantially the 
same as that created by the right claimed by many Signatories of the 
Optional Clause, including India, to terminate their Declarations of 
Acceptance by simple notification without any obligatory period of 
notice. India did so on January 7th, 1956, when it notified the Secre- 
tary-General of the denunciation of its previous Declaration of Ac- 
ceptance, for which it simultaneously substituted a new Declaration 
incorporating reservations which were absent from its previous Decla- 
ration. By substituting, on January 7th, 1956, a new Declaration 
for its earlier Declaration, India achieved, in substance, the object 
of Portugal’s Third Condition. 

It has been argued that there is a substantial difference, in the 
matter of the certainty of the legal situation, between the Third Portu- 
guese Condition and the right of denunciation without notice. In the 
view of the Court there is no essential difference, with regard to the 
degree of certainty, between a situation resulting from the right of 
total denunciation and that resulting from the Third Portuguese Con- 
dition which leaves open the possibility of a partial denunciation of 
the otherwise subsisting original Declaration. 

Neither can it be admitted, as a relevant differentiating factor, that 
while in the case of total denunciation the denouncing State can no 
longer invoke any rights accruing under its Declaration, in the case 
of a partial denunciation under the terms of the Third Condition 
Portugal can otherwise continue to claim the benefits of its Acceptance. 
For, as the result of the operation of reciprocity, any jurisdictional 
rights which it may thus continue to claim for itself can be invoked 
against it by the other Signatories, including India. 

Finally, as the third reason for the invalidity of the Third Condition, 
it has been contended that that Condition offends against the basic 
principle of reciprocity underlying the Optional Clause inasmuch as 
it claims for Portugal a right which in effect is denied to other Signa- 
tories who have made a Declaration without appending any such 
condition. The Court is unable to accept that contention. It is 
clear that any reservation notified by Portugal in pursuance of its 
Third Condition becomes automatically operative against it in rela- 
tion to other Signatories of the Optional Clause. If the position of the 
Parties as regards the exercise of their rights is in any way affected by 
the unavoidable interval between the receipt by the Secretary-Gen- 
eral of the appropriate notification and its receipt by the other Signa- 
tories, that delay operates equally in favour of or against all Signa- 
tories and is a consequence of the system established by the Optional 
Clause. 

Neither can the Court accept the view that the Third Condition 
is inconsistent with the principle of reciprocity inasmuch as it renders 
inoperative that part of paragraph 2 of Article 36, which refers t0 
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Declarations of Acceptance of the Optional Clause in relation to 
States accepting the ‘‘same obligation.’’ It is not necessary that the 
‘‘same obligation’’ should be irrevocably defined at the time of the de- 
posit of the Declaration of Acceptance for the entire period of its dura- 
tion. That expression means no more than that, as between States 
adhering to the Optional Clause, each and all of them are bound by 
such identical obligations as may exist at any time during which the 
Acceptance is mutually binding. 

As the Court finds that the Third Portuguese Condition is not 
inconsistent with the Statute, it is not necessary for it to consider the 
question whether, if it were invalid, its invalidity would affect the 
Declaration as a whole. 

For these reasons, the First Preliminary Objection of the Govern- 
ment of India must be dismissed. 


Second Preliminary Objection 


The Second Preliminary Objection of the Government of India is 
based on the allegation that—as the Portuguese Application of De- 
cember 22nd, 1955, was filed before the lapse of such brief period 
as in the normal course of events would have enabled the Secretary- 
General of the United Nations, in compliance with Article 36, para- 
graph 4, of the Statute of the Court, to transmit copies of the Portu- 
guese Declaration of Acceptance of December 19th, 1955, to the other 
Parties to the Statute—the filing of the Application violated the 
equality, mutuality and reciprocity to which India was entitled under 
the Optional Clause and under the express condition of reciprocity 
contained in its Declaration of February 28th, 1940; that, in conse- 
quence, the conditions necessary to entitle the Government of Portugal 
to invoke the Optional Clause against India did not exist when that 
Application was filed; and that, as a result, the Court is without juris- 
diction to entertain the Application. 

The principle of reciprocity forms part of the system of the Op- 
tional Clause by virtue of the express terms both of Article 36 of the 
Statute and of most Declarations of Acceptance, including that of 
India. The Court has repeatedly affirmed and applied that prin- 
ciple in relation to its own jurisdiction. It did so, in particular, in 
the case of Certain Norwegian Loans (1.C.J. Reports 1957, pp. 22-24) 
where it recalled its previous practice on the subject. However, it 
is clear that the notions of reciprocity and equality are not abstract 
conceptions. They must be related to some provision of the Statute 
or of the Declarations. 

The two questions which the Court must now consider are as fol- 
lows: in filing its Application on the date that it did, namely, De- 
cember 22nd, 1955, did Portugal act in a manner contrary to any 
provision of the Statute? If not, did it thereby violate any right of 
India under the Statute or under its Declaration? 

In the course of the oral argument the Government of India dis- 
claimed any intention of contending that Portugal was not entitled 
to file its Application until the notification of the Secretary-General 
had reached the Government of India. The latter merely maintained 
that before filing its Application Portugal ought to have allowed such 
period to elapse as would reasonably have permitted the notification 
of the Secretary-General to take its ‘‘appropriate effects. ’’ 
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The material dates, as stated by the Government of India, are as 
follows: On December 19th, 1955, the Representative of Portugal to 
the United Nations made the Declaration, on behalf of the Govern- 
ment of Portugal, accepting the compulsory jurisdiction of the Court 
under the Optional Clause. On December 22nd, the Government of 
Portugal filed in the Court the Application instituting the present 
proceedings against the Government of India. On the same day, a 
telegram was sent by the Court notifying the Government of India 
of the filing of the Portuguese Application. On December 30th, 1955, 
the Government of India received a copy of the Portuguese Declara- 
tion of Acceptance which had been obtained from the Court by its 
Embassy at The Hague. On January 19th, 1956, a copy of the 
Portuguese Declaration was officially transmitted to the Government 
of India by the Secretary-General of the United Nations in compliance 
with Article 36, paragraph 4, of the Statute. 

The Government of India has contended that, in filing its Applica 
tion on December 22nd, 1955, the Government of Portugal did not 
act in conformity with the provisions of the Statute. The Court 
is unable to accept that contention. The Court considers that, by the 
deposit of its Declaration of Acceptance with the Secretary-General, 
the accepting State becomes a Party to the system of the Optional 
Clause in relation to the other declarant States, with all the rights and 
obligations deriving from Article 36. The contractual relation be- 
tween the Parties and the compulsory jurisdiction of the Court re 
sulting therefrom are established, ‘‘ipso facto and without special 
agreement,’’ by the fact of the making of the Declaration. Accord- 
ingly, every State which makes a Declaration of Acceptance must be 
deemed to take into account the possibility that, under the Statute, it 
may at any time find itself subjected to the obligations of the Optional 
Clause in relation to a new Signatory as the result of the deposit by 
that Signatory of a Declaration of Acceptance. A State accepting 
the jurisdiction of the Court must expect that an Application may be 
filed against it before the Court by a new declarant State on the same 
day on which that State deposits with the Secretary-General its 
Declaration of Acceptance. For it is on that very day that the 
consensual bond, which is the basis of the Optional Clause, comes 
into being between the States concerned. When India made its 
Declaration of Acceptance of February 28th, 1940, it stated that it 
accepted the jurisdiction of the Court for a specified period ‘‘from 
to-day’s date.”’ 

It has been contended by the Government of India that as Article 
36 requires not only the deposit of the Declaration of Acceptance with 
the Secretary-General but also the transmission by the Secretary- 
General of a copy of the Declaration to the Parties to the Statute, 
the Declaration of Acceptance does not become effective until the 
latter obligation has been discharged. However, it is only the first 
of these requirements that concerns the State making the Declara- 
tion. The latter is not concerned with the duty of the Secretary- 
General or the manner of its fulfilment. The legal effect of a Declara 
tion does not depend upon subsequent action or inaction of the Secre- 
tary-General. Moreover, unlike some other instruments, Article 36 
provides for no additional requirement, for instance, that the informa- 
tion transmitted by the Secretary-General must reach the Parties to 
the Statute, or that some period must elapse subsequent to the de 
posit of the Declaration before it can become effective. Any such 
requirement would introduce an element of uncertainty into the opera 
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tion of the Optional Clause system. The Court cannot read into the 
Optional Clause any requirement of that nature. 

India has further contended that, even though the filing of the 
Application by Portugal be held to be otherwise in accordance with 
Article 36, it was effected in a manner which violated rights of India 
under the Statute and under its Declaration of Acceptance. 

Apart from complaining generally of an impairment of its rights 
of equality, mutuality and reciprocity under the Statute, India has 
not specified what actual right has been adversely affected by the 
manner of the filing of the Portuguese Application. The Court has 
been unable to discover what right has, in fact, thus been violated. 

As the Court has arrived at the conclusion that the manner of 
filing the Portuguese Application was neither contrary to Article 36 
of the Statute nor in violation of any right of India under the Statute, 
or under its Declaration of Acceptance, the Court must dismiss the 
Second Preliminary Objection of the Government of India. 


Fourth Preliminary Objection 


As the Second and Fourth Preliminary Objections are concerned 
with cognate aspects of the filing of the Portuguese Application, it 
is convenient to consider the Fourth Preliminary Objection before 
examining the Third. 

In the Fourth Preliminary Objection, India contended that, since 
it had no knowledge of the Portuguese Declaration before Portugal 
filed its Application, it was unable to avail itself, on the basis of rec- 
iprocity, of the Third Portuguese Condition and to exclude from 
the jurisdiction of the Court the dispute which is the subject-matter 
of the Portuguese Application. This Objection is based on considera- 
tions substantially identical with those adduced in support of the 
Second Preliminary Objection. Accordingly, the Court will confine 
itself to recalling what it has already said in dealing with the Second 
Preliminary Objection, in particular that the Statute does not pre- 
scribe any interval between the deposit by a State of its Declaration of 
Acceptance and the filing of an Application by that State, and that 
the principle of reciprocity is not affected by any delay in the receipt 
of copies of the Declaration by the Parties to the Statute. 

As the manner of the filing of the Portuguese Application did not 
in respect of the Third Portuguese Condition deprive India of any 
right of reciprocity under Article 36 of the Statute, so as to constitute 
an abuse of the Optional Clause, the Court cannot regard the Fourth 
Preliminary Objection of the Government of India as well founded. 


Third Preliminary Objection 


In its Third Preliminary Objection, as defined in the Submissions, 
the Government of India contended that, as the Portuguese Applica- 
tion of December 22nd, 1955, was filed before the Portuguese claim 
was effectively made the subject of diplomatic negotiations, the subject- 
matter of the claim had not yet been determined and that there was 
therefore, as yet, no legal and justiciable dispute between the Parties 
which could be referred to the Court under the Optional Clause. It 
was therefore submitted that, as the conditions necessary to entitle 
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the Government of Portugal to invoke the Optional Clause did not 
exist at the time of the Application, the Court is without jurisdiction 
to entertain the Application. 

In particular, the Third Objection is based | on the allegation that, 
although neither Article 36(2) of the Statute nor the Portuguese or 
Indian Declarations of Acceptance refer directly to the requirement 
of previous negotiations, the fact that the Application was filed prior 
to the exhaustion of diplomatic negotiations was contrary to Article 
36(2) of the Statute, which refers to legal disputes. It was con- 
tended by India that, unless negotiations had taken place which had 
resulted in a definition of the dispute between the Parties as a legal 
dispute, there was no dispute, in the sense of Article 36(2) of the 
Statute, the existence of which had been established in the Applica- 
tion and with respect to which the Court could exercise jurisdiction. 

In examining this Objection, the Court must consider the question of 
the extent to which, prior to the filing of the Application by Portu- 
gal, negotiations had taken place between the Parties in the matter 
of the right of passage. An examination of these negotiations shows 
that, although they cover various aspects of the situation arising out 
of the political claims of India in respect of the enclaves, a substan- 
tial part of these exchanges of views was devoted, directly or indi- 
rectly, to the question of access to the enclaves. A survey of the 
correspondence and Notes laid before the Court reveals that the 
alleged denial of the facilities of transit to the enclaves provided the 
subject-matter of repeated complaints on the part of Portugal; that 
these complaints constituted one of the principal objects of such ex- 
changes of views as took place; that, although the exchanges between 
the Parties had not assumed the character of a controversy as to the 
nature and extent of the legal right of passage, Portugal described 
the denial of passage requested by it as being inconsistent not only 
with requirements of good neighbourly relations but also with estab- 
lished custom and international law in general; and that these com- 
plaints were unsuccessful. 

While the diplomatic exchanges which took place between the two 
Governments disclose the existence of a dispute between them on the 
principal legal issue which is now before the Court, namely, the 
question of the right of passage, an examination of the correspondence 
shows that the negotiations had reached a deadlock. 

It would therefore appear that assuming that there is substance 
in the contention that Article 36(2) of the Statute, by referring to 
legal disputes, establishes as a condition of the jurisdiction of the 
Court a requisite definition of the dispute through negotiations, the 
condition was complied with to the extent permitted by the circum- 
stances of the case. 

The Court finds that the legal issue was sufficiently disclosed in the 
diplomatic exchanges, and considers that the Government of Portugal 
has complied with the conditions of the Court’s jurisdiction as laid 
down in Article 36(2) of the Statute. Accordingly, the Court must 
dismiss the Third Preliminary Objection. 


Fifth Preliminary Objection 


In its Fifth Preliminary Objection the Government of India has 
relied on the reservation which forms part of its Declaration of Ac 
ceptance of February 28th, 1940, and which excludes from the juris- 
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diction of the Court disputes with regard to questions which by inter- 
national law fall exclusively within the jurisdiction of the Govern- 
ment of India. In particular, it was asserted by the Government of 
India that the facts and the legal considerations adduced before the 
Court did not permit the conclusion that there was a reasonably 
arguable case for the contention that the subject-matter of the dis- 
pute is outside the exclusive domestic jurisdiction of India. It was 
therefore submitted that the dispute is outside the jurisdiction of the 
Court. 

The relevant Submissions of the Government of India filed on 
September 27th, 1957, are based largely on the following assertions: 
in paragraph (a) of its Submissions on the Fifth Objection it is as- 
serted that ‘‘the Portuguese claim to a right of transit . . . cannot 
be regarded as a reasonably arguable cause of action under interna- 
tional law unless it is based on the express grant or specific consent 
of the territorial sovereign,’’ and that ‘‘the facts presented to the 
Court in the Pleadings of the Parties show no such express grant or 
specific consent of the territorial sovereign as could place a limita- 
tion on the exercise of India’s jurisdiction. ...’’ In paragraph 
(b) it is asserted that none of the grounds put forward by the Govern- 
ment of Portugal, namely, treaty, custom and general principles of 
law, can be regarded on the facts and the law which have been pre- 
sented to the Court as reasonably arguable under international law. 
Paragraph (c) deals exclusively with factual aspects of the matter 
before the Court. India urges that the Fifth Preliminary Objection 
must be sustained for the reason that ‘‘regardless of the correctness 
or otherwise of the conclusions set out in paragraphs 4(a) and 4()d), 
the uncontradicted facts presented in the Pleadings of the Parties 
establish that the question of transit between Daman and the enclaves 
has always been dealt with both by Portugal and the territorial 
sovereign on the basis that it is a question within the exclusive com- 
petence of the territorial sovereign.’’ Finally, in paragraph (d) it 
is urged that the dispute submitted to the Court by Portugal is not 
a legal dispute which may be decided by the Court under Article 
38, paragraph 1, of the Statute. 

The facts on which those Submissions of the Government of India 
are based are not admitted by Portugal. The elucidation of those 
facts, and their legal consequences, involves an examination of the 
actual practice of the British, Indian and Portuguese authorities in 
the matter of the right of passage—in particular as to the extent to 
which that practice can be interpreted, and was interpreted by the 
Parties, as signifying that the right of passage is a question which 
according to international law is exclusively within the domestic juris- 
diction of the territorial sovereign. There is the further question as 
to the legal significance of the practice followed by the British and 
Portuguese authorities, namely, whether that practice was expressive 
of the common agreement of the Parties as to the exclusiveness of the 
rights of domestic jurisdiction or whether it provided a basis for a 
resulting legal right in favour of Portugal. There is, again, the 
question of the legal effect and of the circumstances surrounding the 
application of Article 17 of the Treaty of 1779 and of the Mahratha 
Decrees issued in pursuance thereof. 

Having regard to all these and similar questions, it is not possible 
to pronounce upon the Fifth Preliminary Objection at this stage 
without prejudging the merits. Accordingly, the Court decides to 
join that Objection to the merits. 
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In these circumstances, it is not necessary for the Court to examine 
the other questions relating to the Fifth Objection which have been 
raised by the Parties in their Submissions. 


Sizth Preliminary Objection 

In its Sixth Objection the Government of India contended that the 
Court is without jurisdiction on the ground that India’s Declaration 
of February 28th, 1940, accepting the compulsory jurisdiction of the 
Court is limited to ‘‘disputes arising after February 5th, 1930, with 
regard to situations or facts subsequent to the same date.’’ In 
particular, the Government of India maintained: (a) that the dis- 
pute submitted to the Court by Portugal is a dispute which did not 
arise after February 5th, 1930, and (b) that in any ease it is a dis- 
pute with regard to situations and facts prior to that date. 

The Court must examine the relevant Indian reservation, in the 
first instance, in so far as it refers to the date on which the dispute 
may be said to have arisen. The first contention advanced in this 
connection by the Government of India is that the dispute submitted 
to the Court did not arise after February 5, 1930, but—partly or 
wholly—before that date. However, the Government of Portugal 
contends that the dispute submitted to the Court arose after 1953, 
when the Government of India adopted certain measures relating to 
passage and transit between the littoral territory of Daman and the 
enclaves of Dadra and Nagar-Avelli. 

That divergence of views cannot be separated from the question 
whether or not the dispute submitted to the Court is only a continua- 
tion of a dispute which divided Portugal and the territorial sovereign 
prior to 1930 concerning the right of passage. The Court, having 
heard conflicting arguments regarding the nature of the passage 
formerly exercised, is not in a position to determine at this stage the 
date on which the dispute arose or whether or not the dispute consti- 
tutes an extension of a prior dispute. 

Similar considerations apply to the second element of the reserva- 
tion ratione temporis which forms part of the Indian Declaration of 
Acceptance, namely, in so far as it refers to ‘‘situations or facts’’ 
subsequent to 5th February, 1930. 

It was contended that the question of the existence or non-existence 
of a legal right of passage was not, prior to 1930, in controversy be- 
tween the Parties concerned and that they managed throughout to 
settle, without raising or resolving the question of legal right, the 
practical problems arising in this connection. On the other hand it 
was also contended that the dispute now before the Court is a con- 
tinuation of a conflict of views going as far as 1818, and that it is 
a dispute ‘‘beyond any question with reference to situations or facts 
stretching far back before 1930.’’ 

The Court is not at present in possession of sufficient evidence to 
enable it to pronounce on these questions. To do that would neces- 
sitate an examination and clarification of, often complicated, questions 
of fact bearing on the practice pursued by the authorities concerned 
for a period of very considerable duration and stretching back to 
1818, or even 1779. There are other factors which give rise to 
similar considerations. These factors include the disputed interpre- 
tation of the Treaty of 1779 between the Mahrathas and the Portu- 
guese. Any evaluation of these factors, although limited to the pur- 
pose of the Sixth Preliminary Objection, would entail the risk 0 
prejudging some of the issues closely connected with the merits. Ac 
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cordingly, the Court must join the Sixth Preliminary Objection to the 


merits. 


The Government of Portugal added to its Submissions a statement 
requesting the Court to recall to the Parties the universally admitted 
principle that they should facilitate the accomplishment of the task 
of the Court by abstaining from any measure capable of exercising 
a prejudicial effect in regard to the execution of its decisions or which 
might bring about either an aggravation or an extension of the dis- 
pute. The Government of Portugal has expressly disclaimed any 
intention of invoking the provisions of Article 41 of the Statute con- 
cerning the indication of interim measures. The Court does not 
consider that, in the circumstances of the present case, it should comply 
with the request of the Government of Portugal. 


For these reasons, 

THE CouRT 

by fourteen votes to three, 
rejects the First Preliminary Objection ; 

by fourteen votes to three. 
rejects the Second Preliminary Objection; 

by sixteen votes to one, 
rejects the Third Preliminary Objection ; 

by fifteen votes to two, 
rejects the Fourth Preliminary Objection ; 

by thirteen votes to four, 
joins the Fifth Preliminary Objection to the merits; 

by fifteen votes to two, 
joins the Sixth Preliminary Objection to the merits; resumes the 
proceedings on the merits; 

Judge KoJevnikov states that he cannot concur either in the oper- 
ative clause or in the reasoning of the Judgment because, in his opinion, 
the Court should at the present stage of the proceedings hold that it 
is without jurisdiction on one or indeed more of the Preliminary 
Objections raised by the Government of India. 

Vice-President Bapawl, availing himself of the right conferred upon 
him by Article 57 of the Statute, appends to the Judgment of the 
Court a statement of his dissenting opinion. 

Judge KiarstaD, availing himself of the right conferred upon him 
by Article 57 of the Statute, appends to the Judgment of the Court 
a statement of his dissenting opinion, in which M. FErRNAnpes, 
Judge ad hoc, concurs. 


Mr. Cuacua, Judge ad hoc, availing himself of the right conferred 
upon him by Article 57 of the Statute, appends to the Judgment of the 
Court a statement of his dissenting opinion. 


Contracts—illegality under foreign law 


Reeazzoni v. K. C. Seraia, Lrp. [1957] 3 All E.R. 286. 
House of Lords, Oct 21, 1957. Viscount Simonds, Lord Reid, Lord 
Cohen, Lord Keith of Avonholm and Lord Somervell of Harrow. 


The Central Government of India, by an order of July 17, 1946, made 
pursuant to the Sea Customs Act, 1878, prohibited the taking out of 


1 The case is reported in the lower courts in [1956] 1 All E. R. 229 and 2 All E. RB. 
487. It is noted in 50 A.J.I.L. 686 (1956) and 51 A.J.I.L. 128 (1957). 
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British India of any goods destined directly or indirectly for the Union 
of South Africa. Regazzoni, a resident of Switzerland, made an agreement 
with K. C. Sethia (1944), Ltd., an English company, to buy jute bags c.i.f. 
Genoa. Both parties contemplated that the goods should be shipped from 
India and made available in Genoa so that the buyer might resell to a 
South African buying agency. The seller, who repudiated the contract as 
illegal and void, failed to deliver the goods. The buyer brought an action 
The contract provided that 


for damages based on breach of contract. 


English law should govern. 

On appeal by the buyer from an order dismissing the action, the Court 
held that on the basis of international comity the contract was unenforee- 
able in an English court because performance would have involved, as 
the parties knew, doing in a friendly and foreign country an act which 
would have violated a law of that country. 

Viscount Simonds distinguished the recent case of Government of India 
v. Taylor, [1955] 1 All E.R. 292, wherein it was held that an English court 
would not enforce the penal or revenue laws of another country at the 
suit of that country, and refused to extend that case to laws having a 
**political’’ or ‘‘public’’ character in a suit between private persons. 

The Court quoted with approval at p. 292 the judgment of Scrutton, 


L.J., in Ralli Bros. v. Compania Naviera Sota y Aznar, [1920] 2 K.B. 287, 


304 : 


where a contract requires an act to be done in a foreign country, 
it is, in the absence of very special circumstances, an implied term 
of the continuing validity of such a provision that the act to be done 
in the foreign country shall not be illegal by the law of that country. 
This country should not in my opinion assist or sanction the breach 
of the laws of other independent states. 


Court continued: 


In the Ralli Brothers case the relevant law was not a revenue law, 
and I am content to assume that SCRUTTON, L.J., might have quali- 
fied his statement if he had such a law in mind. But I venture to 
return to what I said earlier in this opinion. It does not follow from 
the fact that today the court will not enforce a revenue law at the 
suit of a foreign state that today it will enforce a contract which re- 
quires the doing of an act in a foreign country which violates the 
revenue law of that country. The two things are not complementary 
or co-extensive. This may be seen if for revenue law penal law is 
substituted. For an English court will not enforce a penal law at the 
suit of a foreign state, yet it would be surprising if it would enforce 
a contract which required the commission of a crime in that state. 
It is sufficient, however, for the purposes of the present appeal to say 
that, whether or not an exception must still be made in regard to the 
breach of a revenue law in deference to old authority, there is n0 
ground for making an exception in regard to any other law. 


The justices also agreed that the principle announced in Foster v. Driscoll, 
[1929] 1 K.B. 470? was controlling, and by way of dicta threw doubt on 


In 
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the continuing validity of the doctrine announced in Boucher v. Lawson, 
[1736] 94 E.R. 1116.* 

In discussing the relationship between the enforcement of the contract 
and international law and relations, Lord Reid declared: 


To my mind, the question whether this contract is enforceable by 
English courts is not, properly speaking, a question of international 
law. The real question is one of public policy in English law; but, 
in considering this question, we must have in mind the background 
of international law and international relationships often referred to 
as the comity of nations. This is not a ease of a contract being made 
in good faith but one party thereafter finding that he cannot perform 
his part of the contract without committing a breach of foreign law 
in the territory of the foreign country. If this contract is held to be 
unenforceable it should, in my opinion, be because from the beginning 
the contract was tainted so that the courts of this country will not 
assist either party to enforce it. (p. 293.) 


Finally, it was argued that, even if there be a general rule that our 
courts will take notice of foreign laws so that agreements to break 
them are unenforceable, that rule must be subject to exceptions, and 
this Indian law is one of which we ought not to take notice. It may 
be that there are exceptions. I can imagine a foreign law involving 
persecution of such a character that we would regard an agreement 
to break it as meritorious. But this Indian law is very far removed 
from anything of that kind. It was argued that this prohibition of 
exports to South Africa was a hostile act against a Commonwealth 
country with which we have close relations, that such a prohibition 
is contrary to international usage, and that we cannot recognise it 
without taking sides in the dispute between India and South Africa. 

My Lords, it is quite impossible for a court in this country to set 
itself up as a judge of the rights and wrongs of a controversy between 
two friendly countries, we cannot judge the motives or the justifica- 
tions of governments of other countries in these matters, and, if we 
tried to do so, the consequences might seriously prejudice international 
relations. (p. 294.) 


In the same vein Lord Keith of Avonholm declared: 


In the present case I see no escape from the view that to recognise the 
contract between the appellant and the respondents as an enforceable 
contract would give a just cause for complaint by the Government of 
India and would be contrary to our conceptions of international comity. 
On grounds of public policy, therefore, this is a contract which our 
courts ought not to recognise. It is said that the Indian legislation 
is discriminatory legislation against a country which is a member of the 
Commonwealth and with which this country is on friendly terms. 


*The decision in this case was that a certain partnership designed to run whiskey 
into the United States during prohibition was illegal. 

*This case involved a contract which was upheld despite the fact it involved a 
Violation of a Portuguese law prohibiting the export of gold. The decision purportedly 
announced the ‘‘revenue’’ law exception to the general principle of non-enforceability. 
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But that, in my opinion, is irrelevant. The English courts cannot 
be called on to adjudicate on political issues between India and South 
Africa. The Indian law is not a law repugnant to English concep- 
tions of what may be regarded as within the ordinary field of legisla- 
tion or administrative order even in this country. It is the illegality 
under the foreign law that is to be considered and not the effect of the 
(pp. 295, 296.) 


foreign law on another country. 


Sovereign immunity—unauthorized transfer of debt—beneficial title 


Tooua v. H.E.H. THe Nizam or AND OTHERS. [1957] 
3 All E.R. 441. 

House of Lords, Nov. 7, 1957. Viscount Simonds, Lord Reid, Lord 

Cohen, Lord Somervell of Harrow and Lord Denning.” 


The subject matter of the controversy was a debt of approximately £1,000,- 
000 originally standing in the name of the Nizam of Hyderabad in a London 
bank. Parties with ostensible authority to deal with the fund had it 
transferred to Rahimtoola, then holding the office of High Commissioner in 
London for the state of Pakistan. The Nizam brought an action to recover 
the money, claiming inter alia that the money was held in trust and (on 
appeal) that the parties had no authority to effect the transfer. The 
state of Pakistan impleaded its sovereign immunity, claiming legal (though 
not equitable) title to the debt. The Chancery Division, per Upjohn, J., 
sustained the contention of Pakistan.2, This holding was reversed by the 
Court of Appeal.* The House of Lords, in reversing the Court of Appeal, 
held: (1) that as to Rahimtoola, the writ should be set aside because the 
legal title to the debt had vested in him as agent of a sovereign state, which 
eould refuse to have the title of its agent investigated by the court; (2 
that the action against the bank should be stayed, since to recover from 
the bank the money to which the state of Pakistan was nominally entitled 
would interfere with the legal rights of that sovereign; (3) that prin- 
ciples of agency, whereby, under certain circumstances involving mistake 
of fact, a payor may reclaim payment prior to its transfer from an agent 
to his principal, have no application when the principal is a sovereign 
state; and (4) that the doctrine that an English court would not stay its 
administration of an English trust in which a foreign sovereign claimed 
an interest was not applicable when the alleged trustee was a foreign sover- 


eign state. 
Viscount Simonds accepted the conclusion of Romer, L.J. ({1957] 1 All 
E.R. at 271), that Rahimtoola accepted the transfer in his official capacity 


as agent of Pakistan, stating: 


That the government of Pakistan were the principals (disclosed 
or undisclosed, it matters not) for whom the appellant as agent 
held the account in question with the bank, is, as I have already 
said, established beyond doubt. They were, and are, in a p0sl- 


1 Since the detailed facts in this celebrated case have been previously twice reported, 
only a summary statement is included herein, 
2 [1956] 3 All E.R. 311; [1956] 3 W.L.R. 667. See report in 51 A.J.I.L. 118 (1957). 
8 [1957] 1 All E.R. 257. See report in 51 A.J.I.L. 632 (1957). 
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tion to sue the bank either in the name of the agent, the appel- 
lant, or, if he were unwilling that his name be used, in their own 
name adding him as a defendant. The bank could not pay any other 
person without disregard of, and detriment to, their interests. For 
the bank knows only the appellant and knows him, as I think, though 
it does not matter, as the agent of the government. I do not under- 
stand what difference it makes to this simple fact that before the Court 
of Appeal it was proved, or at least asserted and not disproved, that 
Moin exceeded his authority in making the transfer to the appellant. 
It would, or might be, important if the matter was litigated, but that 
is just what the government of Pakistan through its agent declines 
to do. Much stress has been laid on the fact that it has not asserted 
a beneficial interest in the fund. But why should it? It is not con- 
cerned to admit, assert or deny. It has the legal title, which cannot 
be displaced except by litigation which it is entitled to decline. It 
rests on the principle, the statement of which I take from the judgment 
of the Court of Appeal in Haile Selassie v. Cable & Wireless, Ltd. 
({1938] 3 All E.R. 384), just because the respondent particularly 
relied on that case (ibid., at p. 386): 


‘*. . . if property locally situate in this country is shown to belong 
to, or to be in the possession of, an independent foreign sovereign, or 
his agent, the courts cannot listen to a claim which seeks to interfere 
with his title to that property, or to deprive him of possession of it.’’ 


It is true that in that case the court did not decline to adjudicate on 
the claim of a foreign sovereign state; it did so on the ground that, 
as there stated (ibid., at p. 388): 


‘*In the case of a debt such as that with which we are concerned, 
there can be no question of possession or control, and the title to it 
is the very thing which stands to be established or not to be estab- 
lished in these proceedings.’’ (p. 446.) 


Your Lordships are not concerned to consider whether the principle, 
which was there correctly stated, was also there correctly applied. In 
the present case its application does not appear to me to be in doubt. 
The property in dispute is situate in this country. I say that, because 
it is for many purposes necessary to ascribe a situation to a chose in 
action which physically has none, and for the purpose of this doctrine 
no other situation can be ascribed to it than the place in which it can 
be sued for and enforced. A suit by a third party, the Nizam, is 
calculated and intended to interfere with the title of the appellant 
and his principals, the government of Pakistan, and with their pos- 
session or control of their property. It can only be maintained if the 
government of Pakistan take a course which their sovereign dignity 
entitles them to reject and descend into the arena. I have used the 
words ‘‘ possession or control’’ because they are the words used in the 
statement of principle that I have adopted. It may be said that ‘‘ pos- 
session’’ is not an apt word in connexion with a chose in action, but it 
seems to me that the two words, whether used together or separately, 
are apt to describe the relation in which an owner stands to the prop- 
erty which he owns. I would deprecate fine distinctions in our 
municipal laws in the application of international doctrine. Let it 
be supposed that a bank holds valuables, as for instance gold bars, on 
account of a foreign government or its agent, and at the same time 
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is indebted to the same party on current or deposit account in a sum 
of £x. It has been made clear by the recent case of United States of 
America & Republic of France v. Dollfus Mieg et Compagnie S.A. 
& Bank of England ([{1952] 1 All E.R. 572) that the foreign govern- 
ment could deny the jurisdiction of an English court to adjudicate on 
their rights in regard to the valuables. (p. 447.) 


As to the law laid down by Buller v. Harrison, (1777) 2 Cowp. 565; 98 


E.R. 1243, whereby an agent is personally liable for the repayment to a 
third person of money received under a mistake of fact where no trans- 
mittal to the principal has occurred, the Court said: 


My Lords, I am not concerned to deny that, in a suit in which private 
persons only are concerned, the rule in Buller v. Harrison, if I may 
eall it so, may prevail, though I would suppose that in any case the 
principal should not be denied the opportunity of asserting that the 
money was not paid to his agent in consequence, for instance, of a mis- 
take of fact. But where, as for this purpose I assume to be the case 
here, the transfer is made to one who, if not an ‘‘organ’’ of a foreign 
government, is demonstrably its servant and agent, it would make a 
strange breach in the international principle if it were open to a 
third party to recover from the agent by the mere assertion of mistake 
or other wrongful act. That is the very thing which the agent on 
behalf of his principal is concerned to dispute, and, if his principal 
is a foreign sovereign, it is the very thing on which the courts of this 
country may not adjudicate in the face of the foreign sovereign’s ob- 
jection. I look again at the writ to see what is the substance of 
the matter. The claim is that money was paid to the appellant 
in trust for the Nizam or as money due and owing to the Nizam 
or as money had and received to the use of the Nizam. These 
are matters which directly concern the principals on whose behalf the 
appellant received the money. They cannot be determined without 
impleading him. Therefore they cannot be determined at all. (p. 


448.) 
In refutation of the argument that the Dollfus Mieg case was to be 


distinguished on the ground that it involved a bailment, whereas the present 


case involved a chose in action, Viscount Simonds stated: 


Lord Reid disposed of this point by stating: 


. .. I should regard it as deplorable if the court, while accepting 
as a matter of comity the right of the foreign government to deny 
its jurisdiction in regard to valuables, yet rejected it in regard to a 
chose in action. To make one law in regard to valuables, bars of gold 
or perhaps bearer bonds, and another in regard to simple contract 
debts is not a policy that should recommend itself to your Lordships. 
Whether the property is a gold bar or a debt, the government of 
Pakistan is the legal owner and is entitled to refuse to have its title 
investigated. (p. 447.) 


Normally, a person who claims repayment would have to sue the 
principal, and I have found nothing to suggest that these cases would 
apply to a case where the person claiming payment could not suc- 
cessfully sue the principal. In the present case, the sovereign 1m- 
munity of Pakistan would prevent an action against that state .. - 
(p. 450.) 
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Lord Denning, after analyzing the facts and their legal implications in 
a manner sympathetic to the contentions of the respondent, the Nizam of 
Hyderabad, and after analyzing a number of familiar cases touching sover- 
eign immunity in order to demonstrate the confusing and unsatisfactory 
condition of the law on this subject, concluded by nonetheless supporting 
the appeal. He stated: 


Faced with an inconsistency between two lines of cases, the only 
course is to see which is more consistent with principle. For this I 
go back, as Upjohn, J., did, to the words of that great international 
lawyer Sir Robert Phillimore in The Charkieh (6) ((1873), L.R. 4 
A. & E. 59 at p. 97) who, after a full review of the authorities, 
said this: 

‘“‘The object of international law, in this as in other matters, is 
not to work injustice, not to prevent the enforcement of a just de- 
mand, but to substitute negotiations between governments, though 
they may be dilatory and the issue distant and uncertain, for the 
ordinary use of courts of justice in cases where such use would lessen 
the dignity or embarrass the functions of the representatives of a 
foreign state. = 
Applying this principle it seems to me that at the present time sover- 
eign immunity should not depend on whether a foreign government is 
impleaded, directly or indirectly, but rather on the nature of the 
dispute. Not on whether ‘‘conflicting rights have to be decided,’’ 
but on the nature of the conflict. Is it properly cognizable by our 
courts or not? If the dispute brings into question, for instance, the 
legislative or international transactions of a foreign government, or 
the policy of its executive, the court should grant immunity if asked 
to do so, because it does offend the dignity of a foreign sovereign to 
have the merits of such a dispute canvassed in the domestic courts of 
another country; but if the dispute concerns, for instance, the com- 
mercial transactions of a foreign government (whether carried on by 
its own departments or agencies or by setting up separate legal 
entities), and it arises properly within the territorial jurisdiction of 
our courts, there is no ground for granting immunity. 


I would, therefore, for myself approach this case somewhat broadly 
and ask whether the dispute is one properly cognizable by our courts; 
and I would test it by asking what would be the position if the trans- 
action had taken place, not between the Finance Minister of Hy- 
derabad and the Foreign Secretary of Pakistan, but between the 
Finance Minister of Hyderabad and the Foreign Secretary of Great 
Britain, and the money had been transferred not into the name of the 
High Commissioner of Pakistan but into the name of a high officer 
such as a Custodian of Property? Would an action lie in our courts 
for the return of the money? Clearly not. The transaction was 
more in the nature of a treaty than a contract or a trust. Reference 
would be made to such well-known cases as Nabob of the Carnatic 
v. East India Co. (26) ((1793), 2 Ves. 56) and Civilian War Claimants 
Assocn., Ltd. v. R. (27) ({1932] A.C. 14) to show that no action would 
lie for money had and received or on a trust. The court would not 
listen to an inquiry whether the Finance Minister of Hyderabad had 
authority to make the transfer. It would say that any representa- 
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tions to that effect must be made to the Crown and not to the courts. 
If our courts would not in like circumstances entertain an action 
against our own government or its agent, they should not entertain 
an action against the State of Pakistan or its agent. Upjohn, J., 
put the point in a sentence when he said ({1956] 3 All E.R. at p. 
320) : 

‘‘The present transaction was an inter-governmental transaction: 
let it be solved by inter-governmental negotiations.’’ 


That is the kernel of the matter. I agree with it and would allow 


the appeal. (pp. 463, 464.) 


Notes 


Treaties—invalidity of Senate ‘‘reservation’’ as law of the land— 
matter of ‘‘domestic concern’? not part of treaty—Constitutional 


issue not decided 


The judgment of the Court of Appeals for the District of Columbia in 
Power Authority of the State of New York v. Federal Power Commission, 
247 F.2d 538 (June 20, 1957), digested in 51 A.J.I.L. 797 (1957), was 
vacated and the case remanded for dismissal as moot. American Public 
Power Association et al v. Power Authority of the State of New York, 78 
S. Ct. 142, 355 U. S. 64 (U. S. Sup. Ct., November 18, 1957, Per Curiam). 


Deportability for past membership in Communist Party—effect of 
1951 Amendment on construction of 1950 Act 


Alien, bringing habeas corpus proceeding to test deportation order, had 
testified in an earlier hearing of membership in the Communist Party for one 
year in 1935 and of working in a Communist bookstore during that period. 
On the basis of this testimony, petitioner was found to have been a member. 
The Court, per Mr. Justice Frankfurter, in a 5-4 decision, held that the 
1951 amendment? to the Internal Security Act of 1950? showed a basis 
for construction of the rigorous statute, and, on this construction, the 
evidence was not sufficient for the order. Rowoldt v. Perfetto, 78 S. Ct 
180, 355 U. S. 115 (U. S. Supreme Court, Dec. 9, 1957, Frankfurter, J.; 
Harlan, Burton, Clark and Whittaker, JJ., dissenting). 


Conspiracy in England to defraud persons in Germany 


In Board of Trade v. Owen, [1957] 1 All E.R. 411, the House of Lords 
affirmed the decision of the Court of Criminal Appeal, sub nom. Regina 
v. Owen, [1956] 3 All E.R. 432, noted, 51 A.J.I.L. 429 (1957), convicting 
defendants of conspiring to commit a crime abroad. Lord Tucker re- 
served for future consideration the question whether a conspiracy in Eng- 
land, wholly to be carried out abroad, may not be indictable in England 
on proof that its performance would produce a public mischief in England 
or injure one of its subjects by causing him damage abroad. 


165 Stat. 28. 264 Stat. 987. 
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International Claims Settlement Act—provision for no judicial review 
of denial of claim 


In American and European Agencies v. Gillilland, 247 F.2d 95 (Ct. A., 
Dist. Col., June 27, 1957, Washington, Ct. J.; Wilbur K. Miller, Ct.J., 
dissenting), claimant, whose claim was allowed in a lesser amount than re- 
quested, argued it was not given the hearing required by Section 4(h) 
of the International Claims Settlement Act of 1949.1. The court held 
that a subsequent part of the same section precluded judicial review of a 
denial of claim, and that, in the absence of denial of a Constitutional 
right, a point not here at issue in the court’s opinion, the kind of hearing 
was a question of law not subject to judicial review in view of the cited 
provision. 

Nore: In Haas v. Humphrey, 246 F.2d 682 (Ct. A., Dist. Col., May 16, 
1957, Washington, Ct. J.; Wilbur K. Miller, Ct. J., concurring in result), 
it was held that, under Section 4(h) of the International Claims Settle- 
ment Act of 1949, there could be no judicial review of the dismissal of 
a claim of a non-national. See also Dayton v. Gillilland, 242 F.2d 227 
(1957). 


Passports—requirement of non-Communist affidavit not violative of 


Constitutional rights of applicant—effect of affidavit denying mem- 
bership in recent years 


Regulations of the State Department providing that no passport shall 
be issued to members of the Communist Party and those with alleged 
Communist associations under certain circumstances, and providing for 
the filing of an affidavit as to such matters, were upheld as valid in Briehl 
v. Dulles, 248 F.2d 561 (Ct. A., Dist. Col., June 27, 1957; In Banc, Pretty- 
man, Ct. J.; Washington, Ct. J., concurring in result; Edgerton, C. J., 
and Bazelon and Fahy, Ct. JJ., dissenting), noted in 51 A.J.I.L. 818 (1957) 
as unreported. See also Kent v. Dulles, 248 F.2d 600, certiorari granted, 
78 S. Ct. 149, 355 U. S. 881 (1957), decided on the same basis with the 
same division of judges on the same day. In a companion case, Stewart 
v. Dulles, 248 F.2d 602 (Per Curiam, July 3, 1957; Wilbur K. Miller, 
Danaher and Bastian, Ct. JJ., dissenting), in which the passport applicant 
filed an affidavit denying membership for the past fifteen years, and the 
State Department rejected this affidavit as insufficient compliance with 
the requirement for an affidavit as a prerequisite to a hearing, the court 
affirmed the lower court in ordering the Secretary to consider the applica- 
tion on its merits, following Boudin v. Dulles, 235 F.2d 532 (1956), noted 
in 51 A.J.I.L. 122 (1957). 


Extradition—‘‘offenses of a political character’’—4f ‘‘war crimes,’’ 
nonetheless ‘‘ political offenses’? within treaty 


Alleged war criminal brought habeas corpus proceeding for release from 
detention ordered by the Commissioner on warrant filed by the Consul Gen- 


122 U.S.C.A. §§ 1621-1627. 
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eral of Yugoslavia charging murder and seeking extradition on the basis of a 
1902 treaty between the United States and Serbia. A previous decision 
held this treaty to be in force, 211 F.2d 565. The lower court granted the 
writ, 140 F.Supp. 245. The Court of Appeals affirmed. Karadzole v. 
Artukovic, 247 F.2d 198 (U.S. Ct. A., 9th Cireuit, June 29, 1957, Stephens, 
Ct. J.). The Supreme Court granted certiorari, Per Curiam, vacated the 
judgment and remanded for hearing under 18 U.S.C. § 3184, 355 U.S. 393 
(U. S. Sup. Ct., Jan. 20, 1958, Black and Douglas, JJ., dissenting). 


Jurisdiction of Federal District Court on civil side over airplane death 
on high seas—admiralty— Warsaw Convention 


In Noel v. Linea Acropostal Venezolana, 247 F.2d 677 (U. S. Ct. A, 
2nd Circuit, Aug. 9, 1957, Lumbard, Ct. J.), the court affirmed the de- 
cision below, 144 F.Supp. 361, digested in 51 A.J.I.L. 419 (1957), later 
opinion on amended complaint in 154 F.Supp. 162 noted below. In di- 
versity case on civil side, the law applicable was a Federal treaty, the 
Warsaw Convention,? and it creates no independent cause of action, action- 
ability turning on the local law. Only the admiralty forum has jurisdiction 
over rights created by the Federal Death on the High Seas Act.* 

Nore: In Noel v. Venezolana, 154 F.Supp. 162 (U.S. Dist. Ct., S.D.N.Y., 
Nov. 29, 1956, Cashin, D. J.), the plaintiff’s amended complaint alleged 
that death occurred on board the aircraft in airspace, and therefore out- 
side the admiralty and within the civil jurisdiction of the court. Motion 
to dismiss for lack of civil jurisdiction was granted. 


Habeas corpus—existence of ‘‘time of peace’’—applicability of milv- 
tary law to offense by soldier dishonorably discharged while military 


prisoner 


Petitioner, while serving sentence imposed by previous court-martial, 
committed crime of conspiracy to commit murder on June 10, 1949. 
Petitioner had been dishonorably discharged on June 12, 1947, after his 
For this subsequent offense, he was convicted 
Petitioner claims 


previous court-martial. 
and sentenced to life imprisonment by court-martial. 
(1) he was convicted in ‘‘time of peace’’ and (2) he was entitled to a 
jury trial as a ‘‘civilian’’ in view of his discharge. The court held ‘‘time 
of peace’’ is for the determination of the political departments, and that 
war had not officially ceased with respect to either Germany or Japan. The 
court further held that then Article of War 2 (e),* which rendered amen- 
able to military law, including military trial, ‘‘ All persons under sentence 
adjudged by court-martial,’’ was Constitutional, and that the Toth,’ 
Covert, and Krueger® cases did not change this conclusion. Lee Vv. 


132 Stat. 1890. 
249 Stat. (2) 3000 et seq. 


841 Stat. 537. 
#10 U.S.C.A. § 1473, now superseded by Art. 2(7) of the Uniform Code of Mili- 


tary Justice, 50 U.S.C.A. § 552 (7). 5350 U. 8S. 11 (1955). 
6354 U.S. 1 (1957); 51 A.J.I.L. 783 (1957). 
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Madigan, 248 F.2d 783 (U. S. Ct. A., 8th Cireuit, Oct. 11, 1957, Barnes, 
Ct. J.) ; certiorari granted March 17, 1958 (N. Y. Times, March 18, 1958, p. 
48, col. 5). 

Note: In May v. Wilson, 153 F.Supp. 688 (U. 8. Dist. Ct., D. C., Feb. 
10, 1956, McGarraghy, D. J.), American soldiers being tried in Japanese 
court for off-duty offenses under the Protocol to Amend Article XVII of 
the Administrative Agreement ? sought preliminary injunction and declara- 
tory judgment that the Protocol was void. Both were denied. 


International administrative law—validation of German bonds— 
scope of judicial review—right to jury trial 
Plaintiff, holder of German dollar bonds, had been denied validation of 
his bonds by the validation board, an international administrative agency 
established under a 1953 treaty ? between the United States and the Federal 
Republic of Germany and related legislation. Plaintiff brought an action 
in a Federal District Court for a decision that his bonds met the require- 
ments for validation, and claimed the right to a full judicial trial before 
the court and a jury. The court held plaintiff was entitled to a full scale 
independent trial but was not entitled to a jury trial. Abrey v. Reusch, 
153 F.Supp. 337 (U.S. Dist. Ct., S.D.N.Y., March 27, 1957, Supplemental 
Opinion, April 12, 1957, Herlands, D. J.). 


International aviation—Warsaw Convention—proper court for damage 


action—‘‘ doing business’’ 


In Winsor v. United Air Lines, 153 F.Supp. 244 (U. S. Dist. Ct., 
E.D.N.Y., June 25, 1957, Byers, D. J.), jurisdiction under Article 28 of 
the Warsaw Convention * was sustained on the ground the New York office 
was the place where much of the booking over defendant’s line was done, 
and that it is therefore a ‘‘principal place of business,’’ although the 
principal executive office is in Chicago and main operating base in Denver. 
The jurisdictional conclusion was said not to be free from doubt. 


Admiralty—right to sue United States—reciprocal right to sue foreign 
government—proof of foreign law 


Libel by owner of Greek merchant vessel against United States for 
damages from collision with U. S. Naval vessel. Libelant alleged that a 
U. S. citizen owning vessel colliding with Greek public vessel could sue 
the Greek Government for collision damage in the Greek courts, and there- 
fore the conditional waiver of sovereign immunity under 46 U.S.C.A. § 
781 et seq. was available. The United States denied this allegation. The 
court held, on the basis of expert and documentary evidence, that the 
condition of reciprocity had been met and that it therefore had jurisdic- 
tion. Nicolas Eustathion & Co. v. United States, 154 F.Supp. 515 (U. S. 
Dist. Ct., E.D., Va., Sept. 10, 1957, Walter E. Hoffman, D. J.). 

1T.1.A.S., No. 2848. 


2 T.LA.S., No. 2794. 
*49 Stat. (2) 3000 et seq. 
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Interpleader—authority of Estonian bank—requirement of personal 


service where practical 


Action by refugee officials of Estonian bank for bills and deposit made 
in American bank prior to Soviet occupation of Estonia. American bank 
sought interpleader against Soviet bank, refugee officials, and unknowns 
who sent ‘‘tested’’ cable demanding transfer to Soviet bank after Soviet 
occupation. The court granted interpleader and directed personal service, 
wherever practical, even if abroad. A/S Krediit Pank v. Chase Manhat- 
tan Bank, 155 F.Supp. 30 (U.S. Dist. Ct., S.D.N.Y., Sept 18, 1957, F. van 
Pelt Bryan, D. J.). 


Evidence—discovery against foreign non-parties—letters rogatory 
for examination of witnesses and production of documents relating 
to pre-trial phase of suit pending before foreign court 


Radio Corporation of America brought suit in a United States District 
Court against Rauland Corporation and another for patent infringement. 
Defendants counter-claimed, alleging that plaintiff was a party to an inter- 
national conspiracy in restraint of trade and in violation of United States 
antitrust laws rendering its patents unenforceable. In the pre-trial phase 
of the case the District Judge issued letters rogatory at the defendant’s 
request to the appropriate courts of Canada, England, and three other 
European countries for the examination of certain witnesses not parties 
to the original suit and for the discovery of documents in the possession 
of those witnesses. From an order of a Canadian court denying leave to 
examine the witnesses or produce the documents, an appeal was taken. 

The Ontario High Court, Gale, J., affirmed the result below in Re Radio 
Corp. v. Rauland, [1956] 5 D.L.R. (2d) 424. In this case, some of the 
desired evidence was stated to be relevant to the trial of the issue, though, 
as in the English case noted below, none of those requested to produce 
evidence was a party to the suit in the United States. Notwithstanding 
the relevancy of the material and the court’s stated wish not to impede 
the principal suit, the request by defendants was denied as being too 
broad and vague under section 42 of the Canada Evidence Act. A re- 
quest merely reciting the words of the Act, asking for discovery of evidence 
“relating to the matter in question .. .’’ is not precise enough to apprise 
those affected by the order of what is required of them. The Act could 
not be construed to authorize persons in Ontario to undergo a broader form 
of inquiry in relation to an action pending in a foreign court than to one 
conducted locally. Leave was granted defendants to re-apply to the court 
for an order calling for production of specified or identified evidence. A 
question of privilege was reserved for the Commissioner’s determination 
upon defendants’ re-application. 


Note: In Radio Corp. of America v. Rauland Corp., [1956] 1 All E.R. 
549, digested in 51 A.J.I.L. 115 (1957), the Queen’s Bench, reversing in 
part an intermediate opinion, [1956] 1 All E.R. 260, held that the examina- 
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tion requested by defendants was not authorized under the true construction 
of section 1 of the Foreign Tribunals Evidence Act, 1856. 


Conflict of laws—host-guest automobile action—recovery allowed 
though suit non-actionable in foreign situs of the accident 


In Morris v. Angel, [1956] 5 D.L.R. (2d) 30, plaintiffs were injured in 
an automobile accident occurring in the State of Washington while riding 
as guests of the defendant. Recovery was sought in the Supreme Court 
of British Columbia, in which Province all parties were domiciled. 

Whitaker, J., following the decision in McLean vy. Pettigrew, [1945] 2 
D.L.R. 65, stated and applied the conditions set forth in Carr v. Fracis 
Times & Co., [1902] A.C. 176, 182; namely, that the wrong must be action- 
able in the jurisdiction in which suit is brought, and ‘‘the act must not 
have been justifiable by the law of the place where it was committed.”’ 
The court found that defendant had been guilty of gross negligence in 
having failed to yield right-of-way at an intersection, hence had committed 
an actionable wrong under the law of British Columbia. The defendant 
argued that although the first condition had been met, the second had not 
been, since a suit by a guest may not be maintained against a host in the 
State of Washington unless intentional injury is proven. Rejecting 
this contention, the court found that even though no intentional injury 
had been shown, defendant’s negligence was punishable as an offense 
against Washington law and, thus, was not legally justified within the 
meaning of the second condition. 


Divorce—foreign decree 


In Robinson-Scott v. Robinson-Scott, [1957] 3 All E.R. 473 (United 
Kingdom, Probate, Divorce and Admiralty Div., Nov. 6, 1957, Karminski, 
J.), a wife, after a marriage and honeymoon in Switzerland, at no time 
joined her husband in England where he was domiciled. She later insti- 
tuted proceedings for divorce in Zurich, which was granted under the 
law of the district permitting the court to acquire jurisdiction on a showing 
of three years’ residence by the wife, despite the fact that the husband’s 
domicile remained in England. In a proceeding instituted in England by 
the husband, it was held that an English court would recognize as valid 
a divorce decree granted by a Swiss court to a wife who had resided there 
for three years, even though the Swiss court founded its jurisdiction on 
a ground not recognized by English law, since the English court would 
have accepted jurisdiction on proof of a three-year residence in England. 


Nationalization of Czechoslovakian bank—appointment of permanent 
receiver for New York assets 


The decision below, appointing a receiver, noted in 51 A.J.I.L. 432 
(1957), was unanimously affirmed in the Appellate Division, 157 N.Y.S. 
2d 904 (1956), and was similarly affirmed in a memorandum decision by 
the Court of Appeals. Stephen v. Zivnostenka Banka, 3 N.Y. 2d 862, 166 
N.Y.S. 2d 309 (1957). 
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Testamentary trust—cy pres doctrine 


Testator’s residuary estate was placed in trust with directions to use the 
funds to send American citizens to study in the Armenian University 
in the Armenian S.S.R. Purpose was to create understanding between 
American and Armenian peoples. On application, the Surrogate held the 
existing international situation prevented literal compliance but that, under 
the cy pres doctrine, fund could be used for scholarships at centers of 
Armenian culture outside the ‘‘iron curtain’’ countries. In Re Ara- 
mian’s Estate, 166 N.Y.S. 2d 1006 (Surrogate’s Court, N. Y. County, Aug. 
8, 1957, Di Falco, S.). 


AMERICAN CASES ON ENEMY PROPERTY AND TRADING WITH THE ENEMY 


Ercona Camera Corp. v. Brownell, 246 F.2d 675 (Dist. of Col. Cir., May 
16, 1957), procedural rulings approved; Straehler v. Brownell, 246 F.2d 675 
(Dist. of Col. Cir., June 13, 1957), findings below sustained; Landes v. 
Humphrey, 246 F.2d 703 (Dist. of Col. Cir., June 13, 1957), procedure 
formulated under Act for purpose of excluding cinnamon originating in 
China approved; Kaufman v. Brownell, 247 F.2d 553 (Dist. of Col. Cir., 
June 20, 1957), intervenors entitled to enjoin, pending ascertainment of 
their rights, sale of only their proportionate share and not ail of corporate 
assets; Grabbe v. Brownell, 247 F.2d 402 (2d Cir., July 30, 1957), 1954 
Amendment extended time to file for administrative relief, but not for 
suit against U. S8.; GMO. Niehaus & Co. et al. v. U. S., 153 F.Supp. 428 
(Ct. Claims, July 12, 1957), ‘‘enemy’’ ean recover illegally seized prop- 
erty despite Trading with Enemy Act; Klein v. Brownell, 155 F.Supp. 
586 (E.D.N.Y., Oct. 30, 1957), U. S. citizen, who voluntarily acquired 
and assumed permanent residence in Germany, an ‘‘enemy’’ within Act. 


AMERICAN CASES ON NATIONALITY 


Citizenship. U.S. ex rel. Lee Kum Hoy et al. v. Murff, 78 S. Ct. 203, 
355 U. S. 169 (Dee. 9, 1957), inaccurate blood grouping tests; Chow Bing 
Kew v. U. S., 248 F.2d 466 (9th Cir., May 20, 1957), in personam jurisdic- 
tion lacking, where indictment omitted alien’s name, but ‘‘wilfully,’’ re- 
quired by statute, not required in indictment if evil purpose is shown; 
Dulles v. Richter, 246 F.2d 709 (Dist. of Col. Cir., June 17, 1957), foreign 
birth after citizen father enlisted in Bavarian Army; Paris v. Shaughnessy, 
247 F.2d 1 (2d Cir., July 2, 1957), ‘‘savings clause’’ did not save alien 
who became ineligible for citizenship, although not deportable prior to 
1952 Act; Barber v. Rietmann, 248 F.2d 118 (9th Cir., Sept. 13, 1957), 
another savings clause case; In Re Skender’s Petition, 248 F.2d 93 (2d 
Cir., Sept. 6, 1957), effect of draft exemption as a ‘‘neutral alien’’ granted 
9 days after alien’s country became ally; U. 8S. v. Kenny, 247 F.2d 139 (2d 
Cir., August 8, 1957), denial of citizenship to alien National Guard member 
who had applied for draft exemption on grounds of ‘‘alienage’’; Louie Hoy 
Gay v. Dulles, 248 F.2d 421 (9th Cir., Sept. 12, 1957), sufficiency of evi- 
dence, admissibility of alleged father’s immigration file; Wong Moon Jee v. 
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Dulles, 248 F.2d 951 (1st Cir., Oct. 25, 1957), finding of non-citizenship 
affirmed ; Ng Gim Nun v. Dulles, 154 F.Supp. 898 (S.D.Ga., May 13, 1957), 
plaintiff’s father a citizen residing in U. S. prior to plaintiff’s Chinese 
birth ; Get v. Dulles, 154 F.Supp. 577 (E.D.N.Y., July 11, 1957), sufficiency 
of evidence, including blood grouping, established foreign-born minor as 
U. S. citizen’s son; In Re Carvahal, 154 F.Supp. 525 (N.D.Calif., July 16, 
1957), effect of 1952 Act on ‘‘treaty alien’’ who applied for relief from 
military service because of alienage; Petition for Naturalization of B., 
154 F.Supp. 633 (D.Md., Sept. 18, 1957), standards for establishing 
‘‘wood moral character’; Tin Mew Lee v. Dulles, 155 F.Supp. 708 
(D.Hawaii, Nov. 15, 1957), evidence required to show denial of rights and 
privileges as national under statute. 

Deportation. Rowoldt v. Perfetto, 78 S.Ct. 180, 355 U. 8. 115 (Dee. 9, 
1957), noted supra, p. 344; Karayanis v. Brownell, 248 F.2d 80 (Dist. of 
Col. Cir., June 6, 1957), effect on alien who secured non-quota visa of sub- 
sequent annulment for fraud of marriage to citizen; Boulemandis v. 
Brownell, 247 F.2d 83 (Dist. of Col. Cir., June 13, 1957), effect of voluntary 
departure from U. S. on eligibility for suspension of deportation; Gutier- 
rez-Sosa v. Del Guercio, 247 F.2d 266 (9th Cir., June 21, 1957), alien, who 
was adulterer prior to 1952 Act, ineligible for voluntary departure; Barber 
v. Lal Singh, 247 F.2d 213 (9th Cir., June 24, 1957), meaning of ‘‘pro- 
ceeding’’ in savings clause with reference to determination under Act of 
1917; Nani v. Brownell, 247 F.2d 103 (Dist. of Col. Cir., June 27, 1957), 
affirming 153 F.Supp. 679 (D.C., March 27, 1957), alien not notified pro- 
ceedings against him referred to Attorney General, due process; Quan v. 
Brownell, 248 F.2d 89 (Dist. of Col. Cir., June 27, 1957), Attorney Gen- 
eral’s discretionary power to withold deportation of aliens within U. 8S. on 
parole basis; Wei v. Robinson, 246 F.2d 739 (7th Cir., June 28, 1957), 
alien’s refusal to leave U. S. upon completing military training; Tseung 
Chu v. Cornell, 247 F.2d 929 (9th Cir., July 11, 1957) conviction under 
tax evasion statute as crime involving ‘‘moral turpitude’’; Yiannopoulos 
v. Robinson, 247 F.2d 655 (7th Cir., Aug. 23, 1957), lack of reasonable 
substantial and probative evidence to support order; U. S. v. Holton, 
248 F.2d 737 (7th Cir., Oct. 2, 1957), proper discretion by Attorney 
General under statute forbidding alien’s deportation to any country where 
he would be subject to physical persecution; Olimpius v. Butler, 248 F.2d 
169 (4th Cir., Oct. 7, 1957), evidence below sufficient for order; Lehmann 
v. U. 8., 248 F.2d 519 (6th Cir., Oct. 14, 1957), effect of savings clause on 
previous offenses; In Re Petition of Terzich, 153 F.Supp. 651 (W.D.Pa., 
July 26, 1957), collateral attack on final administrative deportation order 
not permissible; Sigurdson v. Del Guercio, 154 F.Supp. 220 (S.D.Calif., 
July 26, 1957), after proceedings judicially reviewed through habeas corpus, 
alien could not subsequently maintain declaratory relief action; In re 
Mayall’s Naturalization, 154 F.Supp. 556 (E.D.Pa., Aug. 12, 1957), Penn- 
sylvania marriage after British divorce (adultery) to co-respondent in 
divorce not sufficient evidence of bad moral character even though such 
marriage is invalid in Pennsylvania, since most States permit it; Quintana v. 
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Holland, 154 F.Supp. 640 (E.D.Pa., Sept. 16, 1957), Congress’ rescission 
of status adjustment and withdrawal of deportation suspension more than 
5 years after adjustment upheld. 

Naturalization. In Re Carnavas, 155 F.Supp. 12 (S.D.N.Y., Sept. 23, 
1957), petitioner for naturalization, who filed application prior to expira- 
tion of 1940 Act, entitled by savings clause to pursue course even though 
petition now would be invalid under 1952 Act, and even though petitioner 
was illegally in United States at time of application and thereafter. 

Denaturalization. U. S. v. Matles, 247 F.2d 378 (2d Cir., June 10, 
1957), civil nature of denaturalization and self-incrimination; U. 8. v. 
Lucchese, 247 F.2d 123 (2d Cir., June 17, 1957), affidavit of good cause 
may be filed after complaint; U. S. v. Costello, 247 F.2d 384 (2d. Cir., July 
22, 1957), even if Government’s affidavit invalid because of illegal wire taps, 
it should have been permitted to file new affidavit, admissibility of 1925 
and 1926 wire-taps, and 1943 wire-tap without Federal connivance; U. S. 
v. Matles, 154 F.Supp. 574 (E.D.N.Y., July 11, 1957), availability to de- 
fense of reports of Government witnesses relating to their testimony; 
U. S. v. Pellegrino, 155 F.Supp. 726 (S.D.N.Y., Sept. 26, 1957), summary 
judgment denied when substantial fact issue as to intent to deceive by 
defendant. 

Passport. Briehl v. Dulles, 248 F.2d 561 (Dist. of Col. Cir., June 27, 
1957), Kent v. Dulles, 248 F.2d 600 (Dist. of Col. Cir., June 27, 1957), 
Stewart v. Dulles, 248 F.2d 602 (Dist. of Col. Cir., July 3, 1957), all noted 
supra, p. 345. 

Miscellaneous. Amaya v. U. S., 247 F.2d 947 (9th Cir., June 25, 1957), 
non-disclosure of informer in trial arising out of assault on immigration 
officer upheld ; Vega-Murrillo v. U. 8., 247 F.2d 735 (9th Cir., July 5, 1957), 
validity of indictment for illegal transportation of aliens; Chien Fan Chu 
v. Brownell, 247 F.2d 790 (Dist. of Col. Cir., July 18, 1957), meaning of 
place of ‘‘last residence’’ under Refugee Relief Act; Savelis v. Vlachos, 
248 F.2d 729 (4th Cir., Oct. 7, 1957), validity of detention of alien seaman 
by immigration authorities; Reidy v. Comerford, 166 N.Y.S. 2d 748 (Sup. 
Ct., Spec. Term, Oct. 22, 1957), naturalized citizen who had previously 
voted at general election met registration requirements without proof of 
naturalization. 


ReEcENT SIGNIFICANT GERMAN DECISIONS ® 


Political division of Germany—age of majority of a refugee from the 
Soviet Zone 


The plaintiff was born in the Soviet Zone of Germany and domiciled 
there when he reached the age of majority (18 years) under the law of 
the German Democratic Republic. Soon thereafter he fled to Western 
Germany, where he was recognized as a political refugee. When a West 

* Prepared by M. Magdalena Schoch, of the U. 8S. Department of Justice. Space per- 


mits only the printing of decisions of the Federal Constitutional Court in this issue. 
Subsequent issues will carry other German decisions as well as some Austrian cases.—ED. 
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German court in a civil proceeding issued a writ of execution against 
him, he attacked the validity of the writ on the grounds that he was a 
minor according to the West German Civil Code (1.e., under 21 years) 
and that applying the rule of the Soviet Zone to him constituted a dis- 
crimination ‘‘for reason of birthplace and origin,’’ which violated Article 
3, pars. 1 and 3, of the Basic Law. The Federal Constitutional Court 
dismissed his appeal for the following reasons: The lower courts applied, 
by way of analogy, the general rule of the Introductory Law to the Civil 
Code, according to which a person who has attained majority under his 
national law does not lose this status upon becoming a German citizen 
even if under German law he would still be a minor. From this provision 
they derived the general conflicts rule that the status of majority, once 
acquired, cannot be lost as a result of a change of domicile into a jurisdic- 
tion where the age of majority is higher. This is not discrimination by 
reason of birthplace or origin—quite apart from the question whether 
earlier majority can be regarded as a disadvantage or whether it should 
not be looked upon as a status carrying both disadvantages and benefits. 
Federal Constitutional Court, First Division, May 25, 1956 (1 BvR 83/56). 
5 Entscheidungen des Bundesverfassungsgerichts 17. 


Political division of Germany—continued domicile in Western Ger- 
many as a requirement for member of Parliament 


Federal Deputy Karlfranz Schmidt-Wittmack moved from Hamburg 
into the Soviet Sector of Berlin, where he accepted a public office. The 
Federal Parliament declared that he had forfeited his seat since he had 
lost his eligibility under the Federal Election Law. The ex-deputy filed 
a complaint in the Federal Constitutional Court on the grounds that, under 
the Election Law, domicile in Western Germany was required to exist at 
the time of election only, and that moreover he still considered Hamburg 
as his domicile. The Court dismissed the complaint. The decision ex- 
plains that in view of the de facto division of Germany, citizenship was 
not sufficient to qualify a person for a seat in Parliament (as had been the 
case under the Weimar Constitution) ; the Election Law had established 
the additional requirement of domicile within the Federal Republic or in 
the ‘‘Land Berlin,’’ meaning the Western sectors of Berlin; the loss of 
such domicile must result in the loss of eligibility. The Court found as 
a fact that plaintiff had given up his domicile in Hamburg; any intention 
he might have to return there at some indefinite time in the future was 
irrelevant. Federal Constitutional Court, First Division, May 31, 1956, 
(1 BvG 1/55). 5 Entscheidungen des Bundesverfassungsgerichts 2. 


The Potsdam Agreement and the German Communist Party—sup- 
pression of the Communist Party and reunification of Germany 


Upon the application of the Federal Government, the Federal Consti- 
tutional Court declared that the German Communist Party was subversive 
within the meaning of Article 21 of the Bonn Constitution. (Article 21, 
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par. 2, provides: ‘‘Parties which according to their aims and the conduct 
of their members seek to impair or abolish the free and democratic basic 
order or to jeopardize the existence of the Federal Republic of Germany 
shall be unconstitutional.’’) It ordered the Communist Party dissolved 
and its property forfeited to the Federal Republic; and it prohibited the 
formation of any successor or substitute organization. The decision, which 
takes up more than 300 printed pages, contains a thorough analysis of 
Communist tactics and aims on an historical basis. From the viewpoint 
of international law the discussion of two arguments of the Communist 
Party is of interest. The Party argued that the suppression would vio- 
late the Constitution, inasmuch as it prevented the reunification of Germany, 
since it made it impossible to hold free elections throughout Germany, 
which were an indispensable precondition of reunification. The Court 
affirmed that the Preamble to the Constitution placed a duty upon all 
organs of the Government to strive toward reunification and to refrain 
from any measures which might impede reunification. But, it pointed 
out, reunification is not only an internal German affair but an interna- 
tional problem, which cannot be solved without an agreement among the 
occupying Powers; any measure which they would adopt in future would 
supersede a court decision suppressing the Communist Party. Moreover, 
suppression now does not necessarily mean that the Communist Party 
cannot be admitted to participation in all-German elections when the 
time for reunification has come (pp. 125-133). The defendant Party 
also relied on the Potsdam Agreement for the argument that the Consti- 
tutional provision could not apply to political parties which were licensed 
as ‘‘democratic parties’’ by the military governments of the occupying 
Powers in the immediate postwar period. The Court explained that, in 
the light of the general political situation at the time of the Potsdam 
Agreement, the Allies chose the term ‘‘democratic’’ in the sense of ‘‘anti- 
national-socialist’’; that the subsequent breakdown of the Allied Control 
Council was due precisely to a lack of agreement on ‘‘democratic”’ prin- 
ciples; and that, moreover, the licensing rights of the Military Govern- 
ments in the Western Zone were abrogated in 1950 in full knowledge of 
the provisions of Article 21 of the Bonn Constitution (pp. 113-1235). 
Federal Constitutional Court, First Division, Aug. 17, 1956 (1 BvB 2/51). 
5 Entscheidungen des Bundesverfassungsgerichts 86. 


Supreme Restitution Court—decisions not subject to Constitutional 
review 


The Supreme Restitution Court affirmed a decision of a German court 
in a restitution matter. The losing party attempted to attack the decision 
on Constitutional grounds in the Federal Constitutional Court. The 
Court held that Constitutional review is inadmissible where the decision 
attacked has been affirmed by the Supreme Restitution Court, which, upon 
termination of the occupation regime, took the place of the American 
Court of Restitution Appeals (CORA), the Supreme Restitution Court 
for the British Zone, and the Higher Court of Restitution for the French 
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Zone (Chapter III, Article 6, of the Convention on the Settlement of Matters 
Arising out of the War and the Occupation, and Annex). These latter 
courts rested upon occupation law; their decisions were public acts of the 
occupying Powers, and hence not reviewable by the Federal Constitutional 
Court. The Supreme Restitution Court is likewise outside the German 
judicial organization ; the jurisdiction which it exercises is not a manifesta- 
tion of German public authority. It is a court created jointly by the 
participating Powers through an international treaty. Its international 
character is evident in the composition of the court: each division has a 
presiding judge who may be neither a German national nor a national 
of one of the three other Powers, two German judges, and two judges who 
are nationals of one of the three Powers. The non-German judges are 
entitled to diplomatie privileges and immunities; their salaries are paid 
by their respective governments. In disputes over the jurisdiction of the 
Supreme Restitution Court an arbitral tribunal decides with binding effect 
on all German courts and authorities. Federal Constitutional Court, 
Ruling of Nov. 6, 1956 (1 BvR 273/56). 12 Juristenzeitung 55 (No. 2, 
1957). 


German assets in Switzerland—Washington Accord—German-Swiss 
Agreement of 1952 held not to violate individual rights guaranteed 


in the Basic Law 


On August 26, 1952, Germany and Switzerland entered into three agree- 
ments for a general financial settlement: (1) Agreement on German Assets 
in Switzerland (Bundesgesetzblatt 1952, Il, 17) ; (2) Agreement on Settle- 
ment of Claims of Switzerland against Germany (id. 22): (3) Agreement 
on Most-Favored-Nation Treatment of Swiss Citizens in the Equalization of 
Burdens Program (id. 24). They became effective on March 7, 1953 (Law 
of March 7, 1953 (BGBI. II, 15). The first two agreements were tied in 
with the Allied-Swiss Agreement of August 28, 1952, concerning German 
assets in Switzerland. In that Agreement Switzerland obligated herself 
to pay Sw. Fr. 121,500,000 by way of reparations, which amount it was to 
receive from the German Government; upon payment of the amount, the 
provisions of the Washington Accord of 1946, which called for the total 
liquidation of German assets in Switzerland and the division of the pro- 
ceeds in equal shares between Switzerland and the Allied Governments, 
were to cease to have effect with regard to German assets in Switzerland 
owned by residents of the Federal Republic and West Berlin. The Swiss- 
German Agreement (1) provided that payment of the reparation amount 
ealled for by the Swiss-Allied Agreement was to be financed primarily 
from ‘‘contributions’’ payable by German owners of property in Switzer- 
land to the German Government, which amount to one third of the value 
of their assets. Payment of the ‘‘contribution’’ is a condition for the 
release by Switzerland (assets up to 10,000 franes were released uncon- 
ditionally), and it relieves the owner of payment of the capital levy which 
he would otherwise have to pay under the Equalization of Burdens Law. 
The assets of owners who fail or refuse to pay the ‘‘contribution’’ will be 
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liquidated by Switzerland, and the proceeds paid over to the German 
Government, which pays the amount in German currency to the owner. 
The owner remains liable for the equalization levy; those owners who are 
not subject to the Equalization Law must pay one third of the value as a 
substitute for the levy. The Federal Republic waived in its own behalf 
and in behalf of its nationals any objections to the liquidation of German 
assets in Switzerland (Art. 10, par. 1). 

Plaintiff, a German national and resident, who owned a small piece of 
real property in Switzerland and who had been totally bombed out in 
Germany, paid the required ‘‘contribution’’ in order to avoid liquidation 
of the property in Switzerland. He asked the Constitutional Court to 
declare null and void the German law concerning the three Swiss-German 
Agreements (see supra) and the Agreement on German Assets in Switzer- 
land, on the grounds that they violated the Constitutional guarantees of 
private property (Article 14 of the Basic Law) and equality before the 
law (Article 3) as well as general principles of international law on the 
inviolability of private property. He argued that the Agreement and the 
law putting it into effect amounted to a partial expropriation without 
compensation by the Federal Republic; that the conclusion of the Agree- 
ment was not in the public interest, since Switzerland was unwilling to 
carry out the Washington Accord anyway; and that therefore there was 
no serious danger that Switzerland would proceed with the liquidation of 
German assets. 

The complaint was dismissed. The Federal Constitutional Court held 
that the Agreement on German Assets was called for in the public interest, 
for the protection of German property in Switzerland, which otherwise 
might have been liquidated in toto. Switzerland regards the liquidation 
of German assets as a form of compulsory clearing; she is determined to 
carry out the Washington Accord as soon as the question of compensation 
of the owners is settled; nor were the Allies willing at any time to waive 
their rights under the Accord. ‘‘Through the Agreement the Federal 
Government achieved a complete release of patents and trademarks and 
of properties up to 10,000 francs, considerable concessions on the part of 
Switzerland in the question of clearing claims, and the possibility for owners 
of assets above 10,000 frances to obtain release of their property, even 
though with certain sacrifices.’’ 

The liquidation proceeds must be regarded as just compensation within 
the meaning of the Constitutional provision. The substitute levy on the 
liquidation proceeds does not constitute expropriation without compensa- 
tion nor does it violate equality before the law: 


Where the substitute capital levy is higher than the equalization-of- 
burdens levy imposed upon property within Germany, such differentia- 
tion is justified by the nature of things. Foreign assets as compared 
to domestic assets are subject to special chances and special risks 
varying from country to country. Therefore a special treatment 
of such assets within certain limitations, which were by no means 
“ae8) here, is not arbitrary in the context of equalization of burdens. 
p. 
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Plaintiff would not have been injured in his Constitutional rights even 
if he had risked the liquidation of his property by Switzerland. The less 
was he injured when he made use of the opportunity to prevent such liquida- 
tion by paying the contribution provided for in the law. Nor does Article 
10, paragraph 1, deprive plaintiff of any property rights. This clause 
means that the German Government will not grant German owners of 
assets in Switzerland diplomatic protection in matters concerning such 
assets. In making the Agreement the German Government did not neglect 
its duty to protect German owners but rather acted in their interest. It 
is true that the Swiss Federal Court has held that Article 10, paragraph 
1, also deprived the German owners of the right to object to liquidations 
(decision of July 12, 1955, 81 BGE II, 366). But even under this view 
no rights of plaintiff are violated, since he had no right prior to the Agree- 
ment to protest against liquidation or to assert a claim for compensation 
beyond the liquidation proceeds under Swiss law. Since Article 14 of 
the Basic Law was not violated by the Agreement, it follows that the 
Agreement did not violate any general rules of international law, for there 
are no known principles of international law which safeguard private 
property in a measure exceeding the provisions of Article 14. Federal 
Constitutional Court, First Division, March 21, 1957 (1 BvR 65/54). 
6 Entscheidungen des Bundesverfassungsgerichts 290. 


Concordat of 1933—continued in effect but not binding on the States 
in exclusive State matters 


The Federal Government sought a decision of the Federal Constitu- 
tional Court setting aside certain provisions of the 1954 school legislation 
of the State of Lower Saxony, which it alleged violated the school provisions 
of the Concordat which the Hitler Government concluded with the Vatican 
on July 20, 1933. (While that legislation was in the draft stage the Apo- 
stolie Nuncio had voiced objections against certain provisions to the Federal 
Government, which had communicated them to the State Government.) 
The Federal Government argued that the Concordat was still in effect and 
that it was binding on the States under Article 123, paragraph 2, of the 
Basic Law, which provides: 


The international treaties concluded by the German Reich concern- 
ing matters which under this Basic Law are within the legislative 
jurisdiction of the States, remain in force if they are valid and con- 
tinue to be valid in accordance with general principles of law, subject 
to all rights and objections of the interested parties, pending the con- 
clusion of new international treaties by the authorities competent under 
this Basic Law or until they are otherwise terminated pursuant to the 
provisions which they contain. 


The State of Lower Saxony argued, first, that the controversial provisions 
were not incompatible with the Concordat, and, second, that the Federal 
Government had no right to demand that States comply with the school pro- 
visions of the Concordat, since the States had exclusive legislative jurisdic- 
tion in matters of education (Article 70 et seg. of the Basic Law). The 
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States of Hesse and Bremen, which joined as defendants, argued, inter alia, 
that the Concordat was not concluded Constitutionally, as it was concluded 
under the so-called Enabling Act of March 24, 1933; that it had not sur- 
vived the National Socialist regime; and that it was in contradiction to 
the Basic Law of the Federal Republic. 

The Court decided against the Federal Government. It held that inter- 
national treaties made by the National Socialist regime under the Enabling 
Act must be deemed valid even though the Enabling Act was invalid 
under the Weimar Constitution. The school provisions of the Concordat 
became German law through publication in the Official Law Gazette 
(Reichsgesetzblatt) and through the law authorizing the Reich Minister 
of the Interior to issue the necessary implementing provisions. The re- 
peated violations of the Concordat by the National Socialist Government 
and the National Socialist Party did not abrogate the treaty nor was it 
ever canceled by either party or rendered obsolete by non-observance. The 
Concordat remained in effect after the collapse in 1945. The occupying 
Powers did not, and could not, abrogate it, although the British Military 
Government ‘‘suspended’’ it temporarily. The suspension of all interna- 
tional treaties of the German Reich (by Directive No. 6 of the Allied High 
Commission) until reinstated by agreement with the other party and with 
the consent of the Allied High Commission could refer only to treaties 
with former enemies. The Federal Republic is identical with the former 
German Reich, hence bound by international treaties concluded by the 
Reich; this is provided in Article 123, paragraph 2, of the Basie Law. 
Consequently the obligations under the Concordat must be fulfilled by 
the parties thereto. The Federal Republic, however, is unable to fulfill 
them since it has no power to enact school legislation. Nor can it compel 
the States to comply with the Concordat. Article 123, paragraph 2, pro- 
vides merely for the continued effectiveness of municipal law based upon 
a treaty made by the German Reich, but it does not prevent the States 
from changing such law if it is within their legislative powers under the 
Basic Law. A contrary result would seriously violate the federalist or- 
ganization of the Federal Republic. Federal Constitutional Court, Second 
Division, March 26, 1957 (2 BvG 1/55). 6 Entscheidungen des Bundes- 


verfassungsgerichts 309. 


German Constitution—status of Berlin—reservation of Military Gov- 
ernors, 1949—Constitutionality of Berlin laws not reviewable by 


Federal Constitutional Court 


A lower court submitted to the Federal Constitutional Court a question 
concerning the constitutionality of a law of Greater Berlin (West Berlin). 
The Court denied its jurisdiction, summarizing its opinion as follows: 


Berlin is a State (Land) of the Federal Republic of Germany. The 
Basic Law is effective in and for Berlin to the extent that its applica- 
tion is not restricted by measures of the Three Powers which originated 
in the period of occupation and which are still in force today. The 
reservation stated by the Military Governors in their approval of the 
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Basic Law precludes any organs of the Federal Republic from exer- 
cising over Berlin any direct sovereignty in the broadest sense, in- 
cluding court jurisdiction, unless the Three Powers have in the mean- 
time approved of such exercise of sovereignty in specific fields. Since 
such an exception has not been made heretofore with regard to the 
Federal Constitutional Court, this Court is at the present time not 
competent to decide the question of compatibility of Berlin laws with 
the Basic Law upon submission by a lower court. 


The Court explained that Article 23, first sentence, of the Basic Law 
defines the territory in which the Basic Law is to apply for the time being 
and expressly names the territory of Greater Berlin. Article 127 author- 
izes the Federal Government to put into effect laws of the Bizonal Eco- 
nomic Administration in Greater Berlin as well as the States in the French 
Zone, subject, however, to restrictions which the Three Powers may impose 
(see Article 144, paragraph 2, of the Basic Law). Such a restriction is 
found in the Letter of Approval of the Military Governors, dated May 12, 
1949 (for complete text, see Documents on the Creation of the German 
Federal Constitution, Prepared by Civil Administrative Division, Office 
of Military Government for Germany, 1949, page 138), where it is said: 


4. A third reservation concerns the participation of Greater Berlin 
in the Federation. We interpret the effect of Articles 23 and 144 
para. 2 of the Basic Law as acceptance of our previous request that 
while Berlin may not be accorded voting membership in the Bundestag 
or Bundesrat nor be governed by the Federation she may, neverthe- 
less, designate a small number of representatives to attend the meetings 
of those legislative bodies. 


This reservation was maintained in Article 2 of the Convention on Rela- 
tions between the Three Powers and the Federal Republic. Its interpre- 
tation has been controversial, especially with regard to the clause that 
Berlin may not be ‘‘governed’’ by the Federation. The Allied High 
Commission took the position that Berlin is not a ‘‘State’’ of the Federal 
Republie and accordingly nullified certain provisions of the Federal Law 
concerning the Position of Berlin in the Financial System of the Federal 
Republie of January 4, 1952 (BGBI. I, 1) which were incompatible with 
this view (see Notice of the Federal Minister of Finance, January 31, 
1952, BGBI. I, 115). In view of the legislative history of the Basie Law, 
which was influenced by the fact of military occupation, and subsequent 
developments which have strengthened the ties between the Federation 
and Berlin, this Court cannot follow the view which denies Berlin the 
status of a State of the Federation. 

Under the reservation of the Three Powers, Federal legislation does not 
extend to Berlin; it must be expressly adopted by the Berlin legislature. 
The Berlin legislature attempted to adopt the Law concerning the Federal 
Constitutional Court (see Drucks. des Abgeordnetenhauses von Berlin No. 
1300/52) but the Allied Kommandatura protested in a letter of December 
20, 1952 (BK/O (52) 35), saying that the proposed extension of the juris- 
diction of the Constitutional Court to Berlin violated the reservations laid 
down in the Letter of Approval of the Military Governors. The jurisdic- 
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tion of the Federal Constitutional Court over Berlin, independently of 
Berlin legislation, is provided in Article 166 of the Law concerning the 
Federal Constitutional Court to the extent that the Basic Law is in effect 
in Berlin. The reservation of the three Powers prevents the Court from 
exercising jurisdiction over Berlin if its decision constitutes the exercise 
of ‘‘governmental’’ power over Berlin. There is agreement that, in Anglo. 
American usage, ‘‘to govern’’ includes the activities of courts. The 
fact that the occupying Powers did not prevent Berlin from adopting the 
Federal legislation on court procedure and that consequently the highest 
Federal courts decide final appeals from Berlin courts, cannot sustain 
the argument that the Federal Constitutional Court has jurisdiction over 
Berlin. For the Constitutional position and function of the Constitutional 
Court is entirely different from that of the other highest courts. Its de- 
cisions would directly interfere with the legislature and the executive of 
Berlin, so that Berlin would be ‘‘governed’’ by a Constitutional organ of 
the Federation in an eminently political sense. Federal Constitutional 
Court, Ruling of May 21, 1957 (2 BvL 6/56). 10 Neue Juristische Wo- 
chenschrift 1273 (No. 35, 1957). 
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BOOK REVIEWS AND NOTES 


International Law Reports. Edited by Sir Hersch Lauterpacht. 1950: 
London: Butterworth and Co., 1956. pp. xxvili, 460. 70 s.; 1951: pp. 
xliv, 744; 1952: pp. xl, 651; 1953: pp. xl, 693; 1954: pp. xxxvi, 502. 
Butterworth and Co., 1957. Tables of Cases. Indexes. 80 s. each. 


Here at last is the start of an International Law Reports series which 
will provide judges and practitioners, legal advisers of Foreign Offices and 
scholars with relatively complete texts, rather than mere digests, of ecur- 
rent decisions of national and international courts relating to interna- 
tional law. For many years grateful users of the Annual Digest and Re- 
ports of Public International Law Cases have hoped for two things: more 
complete reports approaching the verbatim texts of the decisions them- 
selves and the narrowing of the time lag between the date of publication 
and the year of the reports. 

The latter hope has been handsomely fulfilled with the aid of a grant 
from the Ford Foundation. The 1948 and 1949 Annual Digests appeared 
in 1953 and 1955 respectively. The first volume in the newly named 
series—International Law Reports, 1950—appeared in 1956 and the vol- 
umes for 1951, 1952, 1953 and 1954 were published in 1957. The volumes 
for 1955 and 1956 are scheduled for publication in 1958 and thereafter it 
is hoped to have the Reports published as early as is compatible with the 
difficulties of collection, translation and editing of the cases. Perhaps no 
one who has not collaborated with Judge Lauterpacht in this undertaking 
can fully appreciate the difficulties involved. It is of inestimable value 
to have judicial decisions which are written in so many languages avail- 
able in English—one of the official and working languages of the Interna- 
tional Court of Justice and of the United Nations. 

A gradual shift from digests of cases to more complete reports was 
initiated by Judge Lauterpacht even before the change in title of the 
series. In International Law Reports, the custom is continued of dividing 
the materials of each case into ‘‘The Facts’’ and ‘‘Held.’’ This method 
of presentation has always seemed somewhat artificial to the reviewer, but 
itis an aid to ready reference. Comparison of a number of cases repro- 
duced with the original law reports reveals that the Editor and his col- 
laborators replace portions of the reports with summaries and omit portions 
of the opinions which they do not consider important. (For example, 
the detailed submissions and conclusions of the Agent of the United King- 
dom in the Anglo-Norwegian Fisheries Case, [1951] I.C.J. Reports 119- 
123, are omitted in International Law Reports, 1951.) In these respects, 
the International Law Reports fall short of a genuine international law 
reporter series. However, great care has been exercised in editing the 
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eases to include matters relevant to the issues decided and verbatim texts 
or literal translations of passages bearing on international law. In fact, 
many of the cases appear to be fully reported. Moreover, one can forgive a 
certain amount of editing in the pleasure of having readily available such 
fare as Lord Asquith of Bishopstone’s award in Petroleum Development, 
Ltd. v. Sheikh of Abu Dhabi; Professor Georges Sauser-Hall’s award in the 
Gold Looted by Germany from Rome; the Aden, Italian and Japanese 
eases involving Anglo-Iranian oil; and, in sum, almost all of the for- 
eign-language decisions in the volumes. 

Since it is impossible in the space of a review to assay the legal implica- 
tions of more than 3000 pages of international law cases, the reviewer 
yields to the temptation to indulge in some political arithmetic. The 
five volumes under review print 17 decisions or opinions of the Interna- 
tional Court of Justice and 71 decisions of other international tribunals, 
including international arbitral tribunals and the Administrative Tri- 
bunal of the United Nations. Decisions of national courts on questions 
of international law provide an interesting pattern. Over the five-year 
period, the following numbers of cases are reported by country: Argentina 
(11) ; Australia (6) ; Austria (40) ; Belgium (49) ; Brazil (2) ; Burma (2); 
Canada (10); Ceylon (2); Chile (4); Colombia (1); Denmark (3); 
Egypt (6); Eire (1); England and the British Commonweath (59) ; 
France (101); Germany (59); Greece (11); Holland (100); India (29); 
Israel (51); Italy (46, not including cases for 1953 and 1954 which 
will appear later); Japan (4); Jordan (1); Luxembourg (7); Mexico 
(11); New Zealand (2); Norway (18); Pakistan (6); Peru (1); Philip- 
pines (12) ; Sweden (5); Switzerland (26); South Africa (22); Thailand 
(1); United States (190) ; Venezuela (11). 

Here is where we are getting our decisions of national courts dealing 
with questions of international law. What about the 47 Members of the 
United Nations not included in the above list? While no decisions may 
have been rendered in some countries, with others it is a question of ex- 
tending the coverage of national contributions. Comparison of the French 
decisions reported in the 1954 International Law Reports with those noted 
for 1954 in the 1955 Annuaire Francais de Droit International (pp. 533- 
592) also suggests that contributions from some countries are less than com- 
plete. Judge Lauterpacht has indicated his awareness of both of these 
problems in his Preface to the 1951 volume and plans to fill in the gaps 
as cases become available. 

The ‘‘Classification’’ in accordance with which the Editor distributes 
cases in the volumes has been revised and will fortunately be reprinted 
each year. It serves a useful purpose and its absence in some previous 
volumes has been annoying. It is interesting to note that no cases on 
state responsibility appear in the volumes for 1950, 1951 or 1952. 

With the 1953 volume, the Editor is abandoning the practice of assign- 
ing marginal case numbers to decisions, and cross references are made to 
pages. This is an advantage, since there has arisen a tendency—of which 
the reviewer has himself been guilty—to cite cases by meaningless number 


rather than by identifying name. 
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One cannot conclude without paying a tribute to the imagination, skill 
and patience with which Sir Hersch Lauterpacht has brought to fruition 
this important series; and one joins with him in expressing gratitude for 
the exacting labors of his contributors: ‘‘ Theirs is a selfless task, discharged 
in the best tradition of service,’’ he writes, ‘‘and I can only hope that they 
will find some compensation in the thought that the International Law Re- 
ports have, thanks to them, become an indispensable tool for the study, the 


teaching and the practice of international law.’’ 
Hersert W. Briaes 


Tratado de Direito Internacional Piblico. (2d ed.) By Hildebrando 
Accioly. Rio de Janeiro: Ministry of Foreign Relations, 1956, 1957. 
Vol. II: pp. viii, 411. Index; Vol. III: pp. viii, 535. Index. 


In the review of Vol. I of the Brazilian jurist’s Treatise on Interna- 
tional Law’ attention was called to the importance of the work not only 
because of the authority of the Legal Adviser of the Brazilian Foreign 
Office but because of the light which the treatise throws upon the position 
of Brazil in a number of controversial issues of recent years. 

The present volumes conclude the work, Volume II dealing with inter- 
national organization and with the scope of territorial, maritime, and 
aerial jurisdiction ; and Volume III with procedures of pacific settlement, 
and war and neutrality. Of special significance is the treatment of ter- 
ritorial waters and the continental shelf, in respect to which a number of 
the Latin American states have taken extreme positions. Brazil, as usual, 
follows a more moderate course, seeking to reconcile conflicting views and 
to propose a constructive solution. Unfortunately the volume went to 
press before the Inter-American Council of Jurists met in Mexico City 
in 1956, where the réle of Brazil as conciliator of conflicting opinions was 
put to the test. 

The opening chapters of Volume III discuss in detail the forms of 
pacific settlement and will be useful for the illustrations they give of 
cases in which Brazil has had a part. Succeeding chapters review the 
laws of war and neutrality, somewhat academically, it might be argued, 
in respect to their observance, but justifiably, as the author sees it, in 
view of the practical possibilities of the existing international situation. 

Attention should be called once again to the urgent need of an English 
translation of the leading treatises of Latin American jurists. 


C. G. FENWICK 


International Law. Cases, Text-Notes and Other Materials. By Walter 
H. E. Jaeger and William V. O’Brien. Washington: Georgetown 
University Press, 1958. pp. xx, 620. $6.00. 


This book, a preliminary edition, is the latest transformation of Pro- 
fessor Freeman Snow’s Cases and Opinions on International Law (1893). 
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Product of the collaboration of Professor Jaeger and a younger colleague, 
who is Professor of International Law in the Edmund A. Walsh School 
of Foreign Service, it differs radically from Cases on International Law 
(1937), the well-known product of Professor Jaeger’s collaboration with the 
late Professor James Brown Scott. It is about half the size of the 1937 
volume; discards three of the characteristic features of that volume (di- 
vision of international law into substantive and procedural law, major 
emphasis of decisions of foreign courts, inclusion of extensive problem 
notes) ; omits all cases on compulsive measures, war, and neutrality; and 
devotes considerable space to a new feature (interspersed text-notes or 
essays pointing out the significance of the cases reported or discussing 
questions on which adequate cases have not been found). Some perennial 
favorites of the classroom will be missed, but their places are acceptably 
filled by decisions of the last twenty years, including one decision of 
1957 and four of 1956. Of the 173 cases reported, approximately one 
third were decided by international tribunals, one third by American 
courts and one third by foreign courts. No case appears to have been 
included in this edition, as some cases may have been in its immediate 
predecessor, for the sole purpose of impressing the student with the fact 
that principles of international law are applied, as occasion arises, in 
national courts throughout the world. The editors have thoughtfully 
provided a three-page glossary of legal terms. They will doubtless in- 
clude an index in the definitive edition. The book as it stands is an excel- 
lent tool for the teaching of international law, especially to undergradu- 
ates. The definitive edition may be expected to be still better. 


Epgark TURLINGTON 


Aggression and World Order. A Critique of United Nations Theories 
of Aggression. By Julius Stone. London: Stevens and Sons; Sydney: 
Maitland Publications; Berkeley and Los Angeles: University of Cali- 
fornia Press, 1958. pp. xiv, 226. $5.00. 


Some twenty-five years ago I (hereby adopting the personal pronoun 
as used in the book under review—though later in the book it becomes 
‘‘the Writer’’) made an attempt to define aggression and decided that 
it was a futile effort. Many others have tried it, some with the same 
result, some to their own satisfaction. Various League of Nations bodies 
studied the definition of aggression, and the United Nations has renewed 
the effort, but not yet has there been agreement on a definition, or even that 
a definition is desirable. 

Dr. Stone covers these efforts with thorough documentation and analy- 
sis and arrives at the same conclusion as did this reviewer and many others 
At page 3 he is raising doubts as to the practical importance of the notion 
and as to the possibility of defining it; and at p. 133: 

the fact that no adequate and reliable short cuts to the judgment of 


‘‘aggression’’ at the moment of crisis are thus available, must inev!- 
tably raise the question whether we are wise to continue to try t 
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base collective peace enforcement action on the notion of ‘‘aggression’’ 
at all. 


There are no objective criteria in the notion of aggression and the desire 
for them is ‘‘a concealed demand for international legislation on a formi- 
dable scale’’ (p. 17). 


The fact is that no developed legal system has ever succeeded in taking 
the notion of ‘‘aggression’’ as the central point of its regulation of 
the use of force. (p. 18.) 


The difficulty begins when one tries ‘‘to define, in advance of the event and 
so as to allow automatic application, that quality of State conduct which 
is to be deemed aggressive’ (p. 106). However, neither is ‘‘due process’’ 
in American Constitutional law capable of precise limitation by advance 
definition (Chapter VII); but, while there is domestic machinery for 
mitigating this lack of criteria, ‘‘in international society no means exist 
even of collective redress of the gravest wrongs’’ (p. 130). With regard 
to the Draft Code of Offenses against the Peace and Security of Mankind, 


sanguine hopes for any dramatic advance in securing international 
peace by the establishment of individual liability for the crime of 
‘‘ageression’’ are without assured base, even if we leave aside the 
practical question how we could ensure that justice in these matters 
could in fact be made to apply equally to victor and vanquished. 
(p. 149.) 


So, in Chapter 9, the author reaches certain conclusions. An agreed defi- 
nition of aggression is unattainable; it is unnecessary for Security Council 
action (it can act on threat or breach of peace), and unsuccessful in the Gen- 
eral Assembly, with its bloe voting and log-rolling, which is not a judicial 
organ and would only debate interminably whether a situation was ag- 
gression or not. The question is rather ‘‘Who are the true claimants to 
international justice? States or human beings?’’ (p. 168.) All this is 
difficult but ‘‘it behooves us to do what we can,’’ so we should address our- 
selves ‘‘to the central problem of preventing breaches of the peace as such, 
without trying to beg those questions of ultimate justice, and those questions 
of preference between competing national versions of justice, which we are 
as yet quite unable to solve in very many ecases.’’ (p. 175.) A ‘‘Dis- 
course’’ is added at the end, favoring a United Nations Peace Force with 
limited objectives. 

The reader is taken in various directions; he follows several rivulets 
of thought, sometimes stumbling over an erudite phrase, sometimes pausing 
to reflect upon an idea; but all the rivulets come together in a steady 
stream leading out into an ocean of thought yet uncharted. In 1930 this 
reviewer wrote: ‘‘If a State has the right to decide its own rights, and 
then to defend them, in legitimate self-defense, there can be no control 
of war’’; in 1958 the author writes: ‘‘Few will disagree with the view that 
the problems of third party settlement, of maintaining the peace, and of 
disarmament, are finally interdependent and must for full success be con- 
currently approached.’’ (p. 175.) Of what use is it to provide a legal 
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definition of aggression until the community of nations is so organized that 


it can apply and maintain law? 
CLYDE EAGLETON 


La Reconnaissance Internationale et l’Evolution du Droit des Gens. By 

Jean Charpentier. Paris: Editions A. Pedone, 1956. pp. xii, 357 
Index. 
There is no gainsaying the fascination which seemingly insoluble prob- 
lems of international law and relations exercise on students laboring in 
this field. Recognition in its various aspects and applications is one of 
those problems. In analyzing recognition, writers have not only attempted 
valiantly to construct a theory consistent in itself and with heterogencous 
facts, but one senses an effort on their part of submitting to governments 
suggestions for improved practice that would be more consistent and at the 
same time overcome some of the deficiencies which have been the by-product 
of the decentralization of the family of nations. Writers apparently feel 
strongly the need of adhering firmly to some guide lines, whereas govern- 
ments muddle through with the aid of one or more rules of thumb. Ex- 
pediency has not been productive of consistency. What makes the situa- 
tion with respect to recognition somewhat worse is the virtual absence of 
applicable decisions of international tribunals. Judgments of domestic 
tribunals more often than not reflect national policies and preoccupations; 
and out of the welter of municipal reports it is hardly possible to develop 
a consistent theory. 

Dr. Charpentier undertook this study of recognition—of which Professor 
Suzanne Bastid, in her Preface, says that if it does not present a new 
theory it presents an original contribution—in spite of the substantial 
monographs by Professor Lauterpacht and Dr. Chen. Obviously he hoped 
to avoid the errors of his predecessors and to present a theory which 
would be applicable to all cases of recognition, including new rules of 
customary international law. The key concept of his work is ‘‘opposa- 
bilité.’”? New situations in international relations are either ‘‘opposable”’ 
or ‘‘non-opposable,’’ and the effect of recognition depends upon whether 
it relates to one or the other, although basically recognition has a single 
meaning in all cases. There is no English equivalent to ‘‘opposable’’ 
and ‘‘opposabilité’’ and these terms have been used in their French sense.’ 
In some contexts it may mean ‘‘obligatory’’ or ‘‘binding.’’ Thus in the 
Free Zones case, the Permanent Court of International Justice held that 
Article 453 of the Treaty of Versailles ‘‘n’est opposable a la Suisse,’’ mean- 
ing that this article ‘‘is not binding’’ on Switzerland. In another con- 
text it may mean ‘‘enforceable.’’ Thus in the Anglo-Norwegian Fisheries 
ease, the International Court of Justice held that the prolonged abstention 
of Great Britain would permit Norway ‘‘d’opposer son systéme au Roy- 


1Thus G. Schwarzenberger, International Law (2nd ed., 1949), p. 62: ‘‘The prin 
ciple can, therefore, be formulated that short of a customary rule of international 
customary or treaty law, a new State of affairs is not opposable to a State which has 
not recognized it, and, if it has done so, only within the limits of such recognition.”’ 
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aume-Uni,’? meaning that it would warrant Norway’s ‘‘enforcement of 
her system against the United Kingdom.’’ In still other cases it seems 
to mean no more than that the situation produces legal or juridical 
consequences. 

A change in the international legal order is directly ‘‘opposable’’ vis-a-vis 
third states if brought about in a manner compatible with that order (p. 
214). Thus the birth of a new state or a new government, that is, the 
emergence of new governmental competences or jurisdictions, is directly 
opposable contra omnes. So is the acquisition of new territory by oecupa- 
tion or the drawing of base lines according to a certain system, as in the 
ease of Norwegian waters. International law does not prohibit or regu- 
late the formation of new states through secession or otherwise, nor does it 
prohibit or regulate the formation of new governments by revolution or 
otherwise (pp. 160, 167, 168, 174). International law requires merely 
effective existence of a government and, in the case of new states, territory, 
population and independence as elements of effective existence. As soon as 
a new state or government has acquired effective existence it becomes op 
posable contra omnes. Its legislation within the limits of the precepts 
of private international law becomes applicable, its responsibility is en- 
gaged, although in the present state of international judicial organization 
it cannot be invoked, and its international commitments are valid (p. 169). 
All these efforts are the result of opposability, and not of recognition. 

A situation is ‘‘inopposable’’ if it is brought about in violation of, or is in- 
compatible with, the existing international legal order or a particular, pre- 
sumably, conventional right of another state. An example of the former 
would be the extension of the sovereignty of a state over portions of the 
high seas or the continental shelf contrary to the principle of the freedom 
of the seas (pp. 218, 132). Such situations and others which seem to be- 
long to a different category, like belligerency or the establishment of a 
protectorate, are ‘‘inopposable’’ in the sense that they do not produce a 
juridical impact on other states. Their only chance of bringing about 
such an impact appears to be in their effectiveness and, it seems from the 
author’s argument, in their being recognized by other states. 

The main error of the prevailing doctrines is their failure to distinguish 
between opposability and recognition. The author subjects these the- 
orems, the constitutive and declaratory, the obligatory and discretionary, 
and their various combinations, to a searching examination and they are 
found wanting. What, then, is the right view? According to Dr. 
Charpentier, recognition in all cases means an engagement on the part 
of the recognizing state. Recognition, he says, ‘‘being a voluntary act, 
takes place within the scope of obligations of the State which grants it. 
Recognition is an engagement. Thus appears the unity of the act of recog- 
nition: recognition always being an engagement, its immediate effect is to 
obligate the State granting it to respect the situation which is recognized.”’ 
(p. 202.) The fundamental unity of recognition is compatible with a 
diversity in application. In connection with situations which are op- 
posable, recognition has minor significance, presumably because it does not 
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increase substantially the obligations of the recognizing state. On the other 
hand, in connection with situations which are inopposable, recognition has 
the effect of adding materially to the recognizing state’s obligations. 

Recognition thus conceived is always relative in the sense that it has 
binding effect on the recognizing state alone (p. 265). It is also invari- 
ably unilateral, discretionary and revocable (pp. 270, 275, 281). In case 
of an opposable situation such as a new state or government, the with- 
drawal of recognition does not affect the opposability but terminates the 
effects proper to recognition (p. 276). On the other hand, in case of an 
inopposable situation such as the illegal conquest of Ethiopia by Italy, 
revocation has the effect of restoring the original inopposability. Such 
was the effect of the British withdrawal in 1940 of the recognition accorded 
this conquest in 1938 (p. 277). 

Turning to the consequences of recognition, the author points out that 
these relations normally include exchange of diplomatic representatives, 
the right to sue and the right to dispose of assets in the territory of the 
recognizing state (p. 207). He attaches great importance to the point 
that recognition does not obligate the state to any particular relationship, 
and that the relations which normally follow recognition are not in any 
sense necessary consequences of it: recognition is the condition of diplo- 
matic relations, the right to sue and the right to dispose of assets (pp. 
209, 212, 213). 

At this point the author’s view of recognition becomes difficult to dis- 
tinguish from the declaratory doctrine. If recognition is ‘‘proof of the 
validity of the situation with respect to the State which granted it,’’ in 
what, precisely, does the distinction lie? If, on the other hand, a situa- 
tion is opposable erga omnes, that is, has legal effect regardless of recogni- 
tion, is this not precisely the assumption underlying the declaratory 
doctrine? And if such a situation has legal effects without recognition, 
why is recognition given the meaning of ‘‘proof’’ or ‘‘attestation’’? By at- 
tributing to recognition the meaning of ‘‘proof’’ or ‘‘attestation,’’ the au- 
thor slides back into the realm of the constitutive doctrine and abandons his 
view concerning ‘‘opposability,’’ although some incidents of state practice 
cannot be explained in any other way. An unrecognized state or govern- 
ment is as responsible for observing international law as is a recognized 
state or government. This is surely the sense of the Tinoco and the 
Corfu Channel cases. To be sure, in the absence of relations, there is no 
practical method available to states to insist upon the consequences of 
responsibility. However, mere ‘‘attestation’’ of the existence of a new 
state or government would not change the situation unless it were fol- 
lowed by the initiation of relations. By conceiving of recognition as 
‘*proof’’ or ‘‘attestation,’’ the author confers upon governments a power 
or competence which they do not possess under positive international law. 
It may be attractive but it is somewhat misleading to regard states as organs 
of international law and to attribute to them the power to grant or to re- 
fuse ‘‘attestation’’ to new states or governments. 

The situation might be different if the process of recognition were ¢ol- 
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lectivized, although it is quite conceivable that collectivization would 
merely intensify defects. The author devotes some attention to the effect 
of international organizations, particularly of the United Nations, upon 
recognition. His analysis leads him to point out that this effect is less 
that what might have been expected. 

This is a useful and, apart from some minor blemishes, a carefully docu- 
mented study and Dr. Charpentier has shown remarkable courage and 


determination in undertaking it. 
Leo Gross 


Nationality and Statelessness in International Law. By P. Weis. London: 
Stevens and Sons, 1956. pp. xxviii, 338. Index. $10.10. 


Although nationality laws are among the most intimate and jealously 
guarded parts of municipal law, the state’s powers in nationality matters 
are not entirely unlimited. However fragmentary the principles of inter- 
national law on nationality may be, nationality laws must conform to them 
As long as nationality laws operate strictly within the state, international 
law does not come into play. Only in situations in which nationality laws 
have some trans-national effects, do conflicts with international law arise. 
Such an international aspect presents itself, for example, when the question 
is one of determining a disputed nationality in cases of claims for diplomatic 
protection or in settling jurisdictional disputes before claims commissions. 

In his book Dr. Weis offers a systematic discussion of nationality laws 
in relation to international law. The third part of his study, ‘‘The Public 
International Law of Nationality,’’ deserves particular attention. It 
discusses the limitations on conferment and withdrawal of nationality ; 
the effects of territorial tranfers on nationality; statelessness and plural 
nationality. Of special interest is the author’s discussion of proof of na- 
tionality before international tribunals and municipal courts—a problem 
frequently omitted. Throughout his presentation the author maintains a 
happy balance between jurisprudential and doctrinal discussions. 

This thorough and lively study reveals the existence of few well-estab- 
lished rules of international law. Thus, for example, voluntary natural- 
ation of an individual is firmly established as is the principle according 
to which naturalization is considered prima facie valid unless proved that 
it has been obtained by fraud, misrepresentation or concealment of material 
facts. International law neither recognizes a right to nationality nor 
prohibits statelessness. As individuals may claim some international 
protection only through their states, numerous stateless persons are with- 
out any international protection. To alleviate and reduce its undesirable 
Consequences, Conventions relating to the Status of Refugees and on 
Status of Stateless Persons were concluded. 

Unfortunately the judgment of the International Court of Justice in 
the Nottebohm case was rendered too late to be fully discussed by the author. 
The case was decided by the International Court of Justice on grounds of 
effective nationality. In arriving at the decision, the Court may have been 
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unduly impressed by the fact that this ‘‘nationality of convenience’’ was 
obtained during the war to secure neutral status. In this connection the 
reviewer wishes to make one of the few reservations to the otherwise ex- 
cellent study. As the Nottebohm case well shows, the interpretation of 
nationality laws both by international tribunals and municipal courts may 
well depend on the conditions in which naturalization or loss of nationality 
occurs. The author’s very brief reference to enemy status would have 
warranted fuller investigation. Nationality laws of most Eastern Euro- 
pean countries require permission for expatriation, short of which, the 
nationality of the refugee continues. In these circumstances, it is un- 
fortunate if the courts of a third state regard the individual as retaining the 
nationality of the state with which he has severed all ties. The Swiss 
Supreme Court reached such a decision not so long ago (Stransky v. 
Zivnostenska Banka and Obergericht of Canton Zurich, 81 Bundesgerichts- 
entscheide I at 232 (1955). For this reason the term ‘‘stateless person’’ 
must also include a de facto stateless person, a concept which seems to rest 
on the negative aspect of effective nationality and which is mentioned by 
the author only briefly. Finally, reference may be made to a judgment 
of the United Nations Administrative Tribunal (Julhiard, Judgment No. 
62, Dee. 3, 1955) which decided the question of plurality of nationality of 
an international civil servant. 

Realistically appraising the possible development of principles of inter- 
national law in the field of nationality, the author correctly views this 
prospect as being an integral part of larger ‘‘. . . efforts for the integra- 
tion of human rights in international law and for their guarantee by the 
safeguards of international law.’’ (p. 260.) 

Since he was associated with the International Refugee Organization and 
the United Nations High Commissioner for Refugees, Dr. Weis brings to 
his study practical experience and profound insight. His study is an 
excellent and notable contribution to a much neglected field. 


GERHARD BEBR 


The British Year Book of International Law, 1955-56. C. H. M. Waldock 
(editor). London, New York, Toronto: Oxford University Press, 1957 
pp. viii, 367. Index. $8.80; 55s. 


The 32nd issue of the British Year Book of International Law is by title 
designated as covering 1955 and 1956, possibly to reduce the gap be- 
tween the year of publication and the year covered by the contents. With 
this volume, Professor C. H. M. Waldock assumes editorial direction of 
the British Year Book and it is clear that the work is in able hands. 

Professor Waldock himself contributes a perceptive analysis of the ‘‘De- 
cline of the Optional Clause,’’ but appears to the reviewer to be overly 
concerned with what he refers to as ‘‘a glaring inequality in the position 
of a State which does and a State which does not make a declaration’’ ac- 
cepting the compulsory jurisdiction of the International Court of Justice. 
Just why a state which has for years declared its willingness to be sued 
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on the basis of conditions formulated by itself should feel unfairly treated 
unless it can denounce its declaration of acceptance when sued by a more 
recent convert, is not clear to this reviewer. Professor Waldock is prop- 
erly critical of the ‘‘pernicious’’ reservation by the United States of do- 
mestic jurisdiction ‘‘as determined by the United States.’’ 

Sir Gerald Fitzmaurice continues his now indispensable series on ‘‘The 
Law and Procedure of the International Court of Justice’’ on points of 
substantive law decided from 1951 to 1954. In relation to the Minquiers 
Case he breaks new ground in his discussion of the so-called ‘‘critical date’’ 
after which the actions of parties to a dispute can no longer affect the issue. 
With illuminating perspective, Sir Hersh Lauterpacht discusses ‘‘ Brierly’s 
Dr. R. B. Looper of the University 


Contribution to International Law.’ 
of Illinois has two studies in the volume: a useful note on ‘‘The Treaty 
Power in India’’ and a comprehensive and critical article on ‘‘ ‘Federal 
State’ Clauses in Multilateral Instruments.’’ Other articles are con- 
tributed by Mr. D. H. N. Johnson on ‘‘The Effect of Resolutions of the 
General Assembly of the United Nations’’; by Dr. G. C. Cheshire on ‘‘The 
Significance of The Assunzione’’ in crystallizing ‘‘the doctrine of the proper 
law of the contract’’; by Dr. D. W. Bowett on ‘‘Collective Self-Defence 
under the Charter of the United Nations’’; by Professor Norman Bentwich 
on ‘‘International Aspects of Restitution and Compensation for Victims 
of the Nazis’’; and by Mr. E. Lauterpacht on ‘‘The Hague Regulations 
and the Seizure of Munitions de Guerre.’’ There are notes by Mr. A. B. 
Lyons and Professor Luke T. Lee, book reviews, and decisions of English 
eourts during 1955 involving questions of international law. 

The volume is almost 200 pages smaller than the 1954 British Year 
Book, but the contents are richly rewarding. 


ee 


Hersert W. Briacs 


Annuaire Francais de Droit International. Vol. II, 1956. Paris: Centre 
National de la Recherche Scientifique, 1957. pp. xx, 990. Index. Fr. 
2400. 


The 1956 Annuaire Francais de Droit International fully justifies the 
expectations of scholars who found the 1955 volume so useful. Already 
the Annuaire Francais occupies a unique position in the literature of inter- 
national law and there should be no question of the necessity for con- 
tinuing it. 

The current volume contains twenty-one articles covering 376 pages. 
Georges Scelle and Roger Pinto contribute articles on the Suez Canal 
‘risis, written before the dénouement of its military aspect. Paul Reuter 
discusses the right of secrecy in relation to international institutions. 
Michel Virally writes on the legal effect of ‘‘recommendations’’ of inter- 
national organizations. André Gervais draws lessons from a comparative 
study of the various Palestinian, Korean and Indochinese armistices. 
There are articles on aspects of French relations with Morocco, Vietnam, 
Togoland, the Saar, Libya, and French Guiana, as well as studies of the 
“frane’’ monetary zone and the regular French commercial air services. Of 
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more general interest are articles on meteorological balloons, experimen- 
tation in nuclear weapons, the continental shelf, the Geneva Conventions, 
the Red Cross and the ‘‘Five Principles’’ of co-existence. 

As in the 1955 Annuaire, the rest of the volume contains a rich mine 
of materials on international law and the legal aspects of international or- 
ganization. About 140 pages are devoted to notes doctrinales on opinions 
of the International Court of Justice, the Ambatielos and other interna- 
tional arbitrations, commissions of conciliation, the Court of Justice of the 
Coal and Steel Community and the Administrative Tribunal of the United 
Nations. About 160 pages are devoted to studies of legal problems con- 
nected with the United Nations and its specialized agencies. The work 
of the United Nations International Law Commission receives more ade 
quate attention than it was given in the 1955 Annuaire, and Jacques De 
haussy makes a useful and critical analysis of the Commission's draft on 
the Law of the Sea. French judicial decisions relative to international 
law during 1955 and official French practice as revealed in diplomatic 
correspondence, communiqués, interpellations and other official statements 
relating to international law occupy another 140 pages of text and com- 
mentary. The Chronology of ‘‘international facts’’ relating to juridical 
matters, book reviews, and the magnificent bibliography of works and ar- 
ticles published in the French language complete the volume of almost 
1000 pages. If retrenchment—a financial fact not unknown to journals of 
international law—is ever necessary for the Annuaire Francais, it might 
wisely be used to eliminate the Chronology and perhaps to reduce the 
number of Etudes. 

There is much in the Annuaire Francais to read with immediate in- 
terest. There is even more to consult as need arises on future occasions. 
Materials of permanent value have been made available. The Editorial 
Committee of Mme. Suzanne Basdevant Bastid, MM. Georges Fischer 
and Daniel Henri Vignes is to be congratulated once again for the dis- 
tinguished contribution made by the Annuaire Francais to the study of 


international law. 
HERBERT W. Briaos 


Annuaire de l’Institut de Droit International. Vol. 46. Session de 
Grenade, Avril 1956. Basel: Verlag fiir Recht und Gesellschaft, 1957. 
pp. Ixxviii, 507. Fr. 65. 

The 46th volume of the Institut de Droit International contains the 
Statutes and Regulations of the Institut, its Bureau, membership list, 
list of Commissions, table of contents of the resolutions adopted in its 
forty-seven sessions held between 1873 and 1956, biographies and bibli- 
ographies of newly elected associates and necrologies of deceased members. 

The principal content deals with its forty-seventh session, held from 
April 11 to 20, 1956, in the beautiful city of Granada. Three problems 
could not be discussed, one because of the illness of the rapporteur, 
the other two because of lack of time. All thirteen plenary meetings 
were dedicated to four problems. In the field of conflict of laws the prob- 
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lem discussed was the law governing the effect of marriage between 
spouses of different nationalities. The three problems in the field of 
international law were: interpretation of treaties (rapporteur: Sir Gerald 
Fitzmaurice), exhaustion of local remedies rule (rapporteur: J. H. W. 
Verzijl), and model clause conferring compulsory jurisdiction on the Inter- 
national Court of Justice for inclusion in conventions (rapporteur: P. 
Guggenheim). On these four problems resolutions were adopted which 
are printed on pp. 358-368 in French and English.’ 

The volume is highly interesting in content and impeccable in print 
and binding. The editing shows the unceasingly devoted and effective work 
of the Secretary General of the Institut, Professor Hans Wehberg. 


Joser L. Kunz 


Yearbook of World Polity. Studies in International Law and Organiza- 
tion. Volume 1. Washington, D. C.: Institute of World Polity, 
Georgetown University; Utrecht/Antwerp: Spectrum Publishers, 1957. 
pp. 247. 


Prior to his death Dr. Ernst H. Feilchenfeld, the first Director of Research 
of the Institute of World Polity, which was established in 1945, had pre- 
pared an introduction to this initial yearbook, outlining the history and 
functions of the Institute. It is described as ‘‘an organization for sys- 
tematic research and discussion of questions affecting international re- 
lations and the foreign policy of the United States.’’ To insure integrity 
and independence the Institute does not accept governmental officials as 
members, although they are appointed as liaison officers. A network 
of foreign correspondents has also been established. Perhaps the out- 
standing virtue of this introduction is Dr. Feilchenfeld’s interest in ele- 
vating the standards of research. 

Dr. William V. O’Brien, Acting Chairman of the Institute, adds a post- 
script in which he tells of the publication in 1948 of a Report on Prisoners 
of War, edited by Dr. Feilchenfeld. Also it appears that there has been a 
recent enlargement of the permanent staff of the Institute, which is main- 
tained in the School of Foreign Service of Georgetown University. 

In 1933 Dr. Ulrich Kersten, working under Dr. Feilchenfeld, had pre- 
pared the text of an article on ‘‘Reparations from Carthage to Versailles.’’ 
However, in view of Dr. Kersten’s return to Germany, the time was not 
ripe for publication. Interest in this subject, which had been aroused 
by the Treaty of Versailles and subsequent events, waned and was not 
revived until the end of World War II. Hence this belated publication 
in the present yearbook of a study which exemplifies some of the qualities 
of research emphasized by Feilchenfeld. It is fair to say that no prior 
writing on this subject is as thorough as this article, which abounds in 
citations to peace treaties from the time of the First Punie War. 

In an article entitled ‘‘The Constitution of the United States and the 
Occupation of Germany,’’ which was prepared prior to the end of the 


1For a detailed account of the Granada session, see note by George A. Finch, 50 
640 (1956). 
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occupation of Germany, Dr. O’Brien admits that the significant cases of the 
nineteenth century sanction a relatively uninhibited rule of the military 
in American occupations and that contemporary writers such as Corwin, 
Rossiter and Fairman have drawn upon these cases for what may be 
briefly described as the view that American military government is limited 
legally only by international law. Nevertheless it is questionable, says 
Dr. O’Brien, whether the standard nineteenth-century cases are really 
applicable to the unique occupation of Germany. He gives attention to 
the so-called Insular cases, of which Downes v. Bidwell (182 U. 8S. 244, 
1900) is regarded as significant. In that case the majority of the Court 
denied the applicability of certain Constitutional guarantees to Puerto Rico, 
yet indicated a belief that there were some ‘‘fundamental natural’’ rights 
which should be extended to unincorporated ‘‘foreign’’ territories of the 
United States. Of greater significance to Dr. O’Brien is Ochoa v. Her- 
nandez (230 U. S. 139, 1912), which arose in Puerto Rico subsequent to 
hostilities of the Spanish-American War. There the Court held, inter alia, 
that a military order depriving two Puerto Rican boys of their lawful 
inheritance by reducing the period necessary for acquisition of land by 
prescription ‘‘was null and void because in contravention of the ‘due 
process of law’ clause of the Fifth Amendment to the Constitution of the 
United States.’’ Therefore the author concludes that, at least as to the 
undefined ‘‘fundamental natural’’ rights, the Constitution does follow 
the American flag to newly conquered territories populated by alien peoples 

In his consideration of more recent cases such as In re Yamashita (327 
U. S. 1, 1945) and Johnson v. Eisentrager (339 U. S. 763, 1949) the author 
follows the views of the dissenting justices, although he admits that, for 
the present at least, the Court will maintain the status quo. Thus the 
stage is set for a suggested American jus gentium of the type developed 
by the Romans for application to aliens under Roman rule. 

In a scholarly and extensive treatise on ‘‘The Meaning of ‘ Military Ne- 
cessity’ in International Law’’ by Dr. O’Brien, necessity is separated into 
two sometimes overlapping parts, state necessity (raison d’état) and mili- 
tary necessity (raison de guerre), although he quite candidly admits that, 
excluding self-defense and reprisal, there is a dearth of historic instances 
of state necessity. As is customary in international law, the author dis- 
tinguishes two rival theories of military necessity, namely, the so-called 
unlimited theory which is better known as ‘‘Kriegsraison’’ because it was 
advanced by German writers, and the limited theory of Francis Lieber, 
stated as follows: 


Military necessity, as understood by modern civilized nations con- 
sists in the necessity of those measures which are indispensable for 
securing the ends of war, and which are lawful according to the modern 
law and usages of war. 


Even though the author admits that the conduct of World War Il 
seemed to resemble more closely a display of Kriegsraison in action than 
that conceived by Lieber and adopted by the Hague Conferences, neverthe- 
less he finds support for the limited theory in the War Crimes Trials and 
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in recent publications. Surely one may not disagree with the author’s 
plea for greater recognition of natural law as a limitation on military 
necessity and ‘‘a return to belief in and respect for the higher necessities 
of the international community, of mankind and of God.’’ 

In 1946 two officers of the office of The Judge Advocate General of the 
Army submitted a memorandum to the Institute entitled ‘‘Present Ap- 
plicability of the Hague and Geneva Conventions in Germany.’’ The 
interesting comments of some members of the Institute were returned to 
The Judge Advocate General in 1947 for utilization, although Dr. Feil- 
chenfeld had withheld his own comment while searching for an ‘‘optimum 
theory.’’ The officers’ memorandum said in substance that (a) the au- 
thority of the Allied Control Council and the United States Zone Com- 
mander was not limited by the pertinent Hague Regulations, although 
the general rules expressed in these Regulations were to be considered as 
guiding principles until occupation policies required deviation; (b) the 
authority of the representatives of the occupying Powers was limited by 
agreements between such Powers and by such rules of international law 
as condemn crimes against peace and humanity; and (c) the provisions 
of the Geneva Convention of 1927 (sic) would apply only to those who 
acquired prisoner-of-war status prior to the general surrender or were 
accorded such status at a later date. 

The comments of members of the Institute were fairly uniform in ac- 
cepting generally, upon varied theories, the foregoing conclusions, except 
as to the status accorded enemy nationals captured after May 8, 1945. 
Many members disagreed with this latter course of action, doubting that Gen- 
eral Eisenhower, by a change in name to disarmed enemy personnel, could 
change the status of these members of the military forces so as to deprive 
them of the protection accorded by the Geneva Convention. 

In 1949 Dr. Feilchenfeld succinctly expressed his views on the ‘‘ Status of 
Germany’’ which are published in the present volume: ‘‘Germany is a novel 
and thus far unique form of statehood, subject to allied rule sut generis.’’ 
After complete justification of this view, he concluded that statesmen 
should determine the fate of nations, and that 


These statesmen should have more and better legal advice, but legal 
theory is no substitute for wise statesmanship. Nothing else is. 


A distinguished German, writing in 1955 under the pseudonym of Dr. 
Friedrich Fritz, continues the discussion, headed ‘‘Once Again: Germany’s 
Legal Status,’’ with emphasis on the separation of portions of the former 
German Reich into the Federal Republic, the German Democratic Re- 
public, the split territory of Berlin, the Saar territory and the territories 
east of the Oder and Neisse under Polish administration or assigned to the 
Soviet Union. Does this de facto partition indicate dismemberment? 
What is the legal relationship between the former Reich, the Federal Re- 
public and a future reunited all-German state? Which theory ought to 
be applied, succession or identity? Dr. Fritz fails to find ‘*legally satis- 
factory answers’’ to these questions because of constant changes in this 
political sphere. 
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It seems to the writer of this review that there is a distinct place in 
our literature for a yearbook of the character illustrated by this first 
volume. The publication may spur the eminent and learned members of 
the Institute to greater participation, which would enhance the value of 


future yearbooks. 
CLauvE B. MICKELWAIT 


Major General, U. 8. Army, Retired 


The Year Book of World Affairs, 1956. Edited by George W. Keeton and 
Georg Schwarzenberger. London: Stevens & Sons Ltd., 1956. pp. xii, 
420. Index. £2/2s. 


The tenth volume of this Year Book of the London Institute of World 
Affairs comprises twelve articles, a comprehensive and systematic bibliog- 
raphy and a consolidated index to Volumes 1-10. The articles cover a 
wide range of subjects in the broad field of international relations. Taking 
them in the order in which they appear, Lord Lindsay (The Geneva Meet- 
ings) discusses some conditions of co-existence, calls for frank discussion 
of the crucial issues and suggests procedures. To secure peaceful co- 
existence, he argues, the leaders on both sides must not only be convinced 
that they prefer peace, 

they must also be convinced of one of two things; either that their 
beliefs about the social structure on the other side of the Iron Curtain 
are mistaken, or else that the leaders on the other side are both willing 
and able to make the changes in the social structure which would be 
necessary for the acceptance of peaceful coexistence. (p. 5.) 


Susan Strange (Strains on NATO) analyzes the weaknesses of this col- 
lective defense group under three heads: lack of co-ordination of British, 
French and American policy; high proportion of colonial Powers; and the 
growing identification, especially in Afro-Asian eyes, of NATO ‘‘as a kind 
of Rich Man’s Club.’’ Such weaknesses cannot be offset by structural 
changes or additions. Professor Frank Tannenbaum (The Continuing 
Ferment in Latin America) emphasizes the uniqueness of the conditions of 
the Latin American Republics which accounts for the continuing cycle of 
revolution in a large majority of them. The virtually complete absence of 
genuine party organizations precludes the development of modern states. 
The army, he claims, has replaced the old ruling groups and a change i 
government can only result from a division in the ranks of the army which 
is the new ‘‘governing family.’’ F. Parkinson (Bandung and the Under- 
developed Countries) describes some aspects of the struggle of the Afro- 
Asian countries ‘‘for higher status in the hierarchy of international s0- 
ciety’’ (p. 66). This struggle is carried on partly and rather successfully 
on the parliamentary plane inside the United Nations and on the extra- 
parliamentary plane. The Bandung Conference was the first major, but 
probably not the last, manifestation of the latter. J. Frankel (The Middle 
East in Turmoil) surveys the politics of this area which to a Wester? 
observer 
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appear anachronistic through their persistent irrational appeals to 
nationalistic passions and through the leaders’ reluctance to face, and 
the inability to solve, the problems of outdated and crumbling economic, 
and political structures. (p. 97.) 


In spite of Soviet penetration, he believes that ‘‘the unleashed forces 
of nationalism can be utilized for the purposes of power politics, but cannot 
be fully controlled.’’ The peoples of the ‘‘Muslim intercontinent,’’ far 
from being passive pawns ‘‘in the game of power politics . .. are now 
using international rivalries in order to assert themselves.’’ He concludes 
by saying, perhaps over-optimistically, that ‘‘for better or for worse the 
Middle East seems to be firmly launched in the direction of complete 
independence’’ (p. 109). 

‘Security in the Pacific’’ is the title of J. G. Starke’s study of the 
ANZUS Pact in comparison with NATO and SEATO. The feature which 
distinguishes the former from the latter is that it manifests the disposition 
of the United States to extend the Monroe Doctrine to the territories of the 
contracting states in the Pacific. Australia and New Zealand attach great 
significance to the Pact because it confers upon them ‘‘a unique privilege 
of access’’ to the United States which would be lost if the Pact were 
to be merged with a general Security Organization for the Pacific. Pro- 
fessor C. H. Alexandrowiez (India’s Himalayan Dependencies) contributes 
a valuable essay on the treaty relations between India on the one hand and 
Tibet, Sikkim, Bhutan, Nepal and Kashmir on the other. Contrary to the 
widespread opinion that Communist China committed aggression in Tibet, 
he believes that Peking merely reasserted the traditional suzerainty of 
China over Tibet. In ‘‘Commonwealth Conferences 1945-1955’’ J. D. B. 
Miller discusses the difference between meetings of the Imperial Conference 
and the contemporary form of co-operation between members of the Com- 
monwealth. Charmain Edwards Toussaint’s is a useful survey of ‘‘The 
Colonial Controversy in the United Nations,’’ and I. Paenson and G. L. 
Goodwin contribute interesting essays on ‘‘The Problem of East-West 
Trade’’ and ‘‘GATT and the Organization for Trade Co-operation,’’ re- 
spectively. Professor W. Friedmann traces the limits of ‘‘Functionalism 
in International Organization’’ largely on the basis of the experience of the 
European Coal and Steel Community. One does not have to agree with 
his contention, that ‘‘perhaps the last ten years have made the reconsidera- 
tion of the assumption that the maximum amount of world government is 
desirable, however difficult it may be to attain, more questionable than 
before’ (p. 259), in order to appreciate the thoughtfulness of his analysis 
or its important practical application. The European Coal and Steel 
Community, having achieved one of its primary purposes, the establishment 
of a common market, is facing the problem of how to proceed with its lim- 
ited powers further on the road toward integration. It would appear from 
Professor Friedmann’s study that fractional integration may not only be 
undesirable but in the long run also self-defeating. 

One cannot but congratulate the editors on the general excellence of the 
papers collected in this volume, although some of them, because of their 
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topical character, might have been more effective if published closer in time 


to the events with which they are concerned. 
Leo Gross 


Political Handbook of the World, 1957. Edited by Walter H. Mallory. 
New York: Harper and Brothers for Council on Foreign Relations, 
1957. pp. viii, 227. Index. $3.95. 


This, the latest edition of the annual Political Handbook, provides factual 
information with respect to 87 governments, their parliaments, parties and 
press as of January 1, 1957. There is also a brief description of the United 
Nations, including the International Court of Justice. Of the 87 govern- 
ments or states, 61 are treated in some detail, whereas only the most 
fragmentary sort of information is provided with respect to 22 countries. 
No explanation is offered by the editor for this arrangement, which is 
clearly unsatisfactory. It may well be that information concerning these 
countries is difficult to obtain. However, if it is difficult for the Council 
on Foreign Relations, which disposes of substantial resources and facilities, 
to obtain the relevant data, it is even more so for the individual user of the 
Handbook. Among the countries which receive barely a mention are many 
which figure prominently in current international affairs, such as Afghani- 
stan, Jordan, Korea, Lebanon, Morocco, Syria, Tunisia, Vietnam and 
Yemen. As the editor welcomes criticisms and suggestions, the reviewer 
ventures to suggest that this gap be filled to the greatest extent possible 

It would be useful to organize the information in accordance with some 
recognizable pattern or scheme. With respect to some countries the form 
of state is given, such as ‘‘republic,’’ in other cases this is omitted. In 
some cases the form of government is indicated, in others it is omitted. 
The existence of a constitution is mentioned occasionally, but one would 
not be warranted in drawing the inference that there is no constitution in 
a country where the information supplied is silent on this point. Every 
country has a constitution, written or unwritten, formal or customary, and 
it is organized and functions in accordance with some fundamental law. 

Apart from some blemishes of this kind, the present volume of the 
Handbook continues a splendid tradition, and it needs hardly to be em- 
phasized again that it is an indispensable tool for all professional and 


amateur students of international affairs. 
Leo Gross 


International Government. (3rd ed.) By Clyde Eagleton. New York: 
Ronald Press Co., 1957. pp. xxii, 665. Index. $6.50. 


Little more need be said of the 3rd edition of Professor Eagleton’s 
volume than that it is the work of one who had himself contributed sig- 
nificantly for more than a generation to the international government which 
he describes. His services to a better understanding of the League of 
Nations were recorded in the first edition of the volume in 1932. The 
second edition, published in 1948, marked the transition to the United 
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Nations in the first stages of its development, recording, although without 
specific reference, the experience of the author in the preparation of the 
Dumbarton Oaks Proposals. Now a new and enlarged edition brings us an 
analysis and critique of international government at the close of a decade 
that has been marked by the testing of the United Nations as an agency 
of peace and by the steady and highly encouraging growth of the activities 
of the agencies of the United Nations in the fields of economic development 
and sucial welfare. 

The opening chapters on the evolution of the international community 
towards world government offer what might well form a preliminary course 
in international law, leading into the broader field of international rela- 
tions. The main body of the volume then concentrates upon international 
government as expressed in the United Nations and its specialized agencies ; 
and it closes with a detailed analysis of the problem of war, in which the 
author has long since established himself as a counselor of judgment and 
discretion. No better volume can be found for college or university 


courses on the subject. 
C. G. FENwIcK 


The World Health Organization: A Study in Decentralized International 
Administration. By Robert Berkov. Geneva: Librairie E, Droz, 1957. 
pp. x, 176. Bibliography. Sw. Fr. 16. 

The peculiar difficulties inherent in international administration as ob- 
served in international agencies antedate the twentieth century, but the 
search for useful solutions to these problems has been most noticeable 
in the period since World War I. In early studies the technical problems 
of administration, although not entirely ignored, were often relegated to 
a secondary position in favor of emphasis on the paramount political power 
balances involved. Robert Berkov in the present study has sought to 
redress the unequal nature of earlier treatment by orienting his study of 
the World Health Organization around an analysis of its administrative 
procedures. More specifically he has emphasized the Organization’s unique 
system of decentralization to the regional office level of function and ad- 
ministration, including the very important element of policy formation. 

In discussing the results of the decentralization experience Mr. Berkov 
arrives at no positive or terminal conclusions and for this restraint appreci- 
ation is in order. The WHO is obviously still in the formative stages and 
a definitive review at present is proscribed by that circumstance alone. 
In proceeding to develop an objective definition the writer displays an 
almost excessive neutralism. There is little in this study to disturb the 
most sensitive WHO administrator nor is there any but the most moderate 
and restrained suggestion of criticism for the sometimes undeniably 
chauvinistic attitude of some Powers toward the Organization and its 
regional activities. The writer’s style is succinct, terse—the end effect is 
almost one of arid non-partisanship as he seeks to achieve non-involvement. 
Apart from that one small reservation, the study is a valuable and concise 
survey of the special administrative problems of the WHO. Essentially, 
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this is a progress report on the efforts of an international specialized 
agency to implement a program for a needed public service (in this case, 
public health) and, at the same time, secure the greatest co-operation from 


the participating national entities. 
JoHuN S. GILLESPIE 


Foreign Relations of the United States. Diplomatic Papers, 1937: Vol. 
I: General. pp. viii, 1015. $4.25; Vol. II: The British Commonwealth, 
Europe, Near East and Africa. pp. vii, 971. $4.25; Vol. III: The Far 
East. pp. iii, 1008. $4.25; Vol. IV: The Far East. pp.iv, 911. $4.00; 
Vol. V: The American Republics. pp. v, 807. $3.75. Washington: 
Government Printing Office, 1954. 1938: Vol. I: General. pp. viii, 
1009. $4.25; Vol. Il: The British Commonwealth, Europe, Near East 
and Africa. pp. vii, 1136. $4.00; Vol. III: The Far East. pp. iii, 768. 
$3.50; Vol. IV: The Far East. pp. iii, 638. $3.25; Vol. V: The Ameri- 
can Republics. pp. v, 995. $4.95. Washington: Government Printing 
Office, 1954 (Vol. III), 1955 (Vols. I, II, IV), 1956 (Vol. V). 1939: 
Vol. I: General. pp. viii, 1059. $4.50; Vol. II: General; The British 
Commonwealth and Europe. pp. vii, 911. $4.00; Vol. III: The Far 
East. pp. iii, 883. $4.00; Vol. IV: The Far East, Near East, and Africa. 
pp. v, 905. $3.50. Washington: Government Printing Office, 1955 
(Vols. III, IV), 1956 (Vols. I, II). Indexes. 


These volumes of Foreign Relations present a vast amount of informa- 
tion for the general reader as well as the specialist in international law. 
The quantity of the material does not permit a general treatment of the 
events of these momentous years such as the Spanish Civil War, the un- 
declared war between Japan and China, the Austrian Anschluss, the fall 
of Czechoslovakia and the outbreak of World War II. The limitations of 
review necessitate considerable selectivity. Attention will therefore be 
restricted here to what these volumes provide on the British Commonwealth 
of Nations. Even within this limitation there can be but illustrative 
mentions. 

Existing doubts as to the independent status of the Commonwealth na- 
tions were rapidly being dispelled in the years 1937 through 1939, but 
the completeness of the process was still being questioned. In connec- 
tion with the Johnson Act the Secretary of State referred to the 1934 
opinion of the United States Attorney General, which held that Canada, 
as a member of the Commonwealth, was not to be regarded as a political 
subdivision of Great Britain (1937, Vol. I, pp. 858-859). The United 
States Secretary of State despaired at arriving at an accord with the New 
Zealand Government over discrimination against American commerce in 
Samoa and instructed the American Chargé in the United Kingdom to 
take the matter up with Mr. Anthony Eden. The Foreign Office politely 
replied that this was a matter between the United States Government and 
‘‘His Majesty’s Government in New Zealand.’’ (1937, Vol. II, pp. 219, 
215.) Sir Robert Vansittart, in discussing the forthcoming Imperial 
Conference, was reported as saying that 
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it was more and more realized that it would be a discussion between 
various independent commonwealths, with perhaps the probable greater 
advantage accruing to the Dominions rather than to England. (1937, 
Vol. I, pp. 74-76.) 
The United Kingdom also consulted with Commonwealth countries in the 
formulation of international policy as, for example, in the case of the 
Czech crisis (1938, Vol. I, p. 577). Ireland’s independent status was 
reflected by the fact that she remained neutral after the outbreak of World 
War II and protested to the United States because the latter considered 
her to be in the combat zone (1939, Vol. I, p. 704). 

The United States Government maintained its traditionally close ties 
with the Canadian Government. Negotiations were proceeding, albeit 
slowly, on the St. Lawrence Waterway and the Alaskan Highway (1937, 
Vol. II, pp. 168-176, 192-198; 1938, Vol. II, p. 177; 1939, Vol. II, p. 
333). The United States still had little direct involvement in the affairs 
of the other Commonwealth countries. In 1937 the American Ambas- 
sador in the United Kingdom informed the Australian Prime Minister 
that in his opinion it 

would be impossible to secure any form of agreement which would 
bind our Government in any way whatever looking towards the pro- 
tection of Australia from an attack by Japan. (1937, Vol. II, p. 
141.) 
The Commonwealth countries were disturbed by American neutrality 
legislation (1939, Vol. I, pp. 671, 679), which Neville Chamberlain called 
‘‘an indirect, but potent encouragement to aggression.’’ (1937, Vol. I, 
p. 100.) Great Britain was rearming at a rapid pace in 1937 (tbid., p. 
127). The Imperial Conference of 1937 stated that the first objective of the 
Commonwealth was peace, and that it would not use its members’ armaments 
for aggression or for any purposes contrary to the Pact of Paris or the 
Covenant of the League. At the Conference Australia favored regional 
understanding and a pact of non-aggression by the countries of the 
Pacific (ibid., p. 747.) 

The United Kingdom and the United States co-operated closely in the 
Sino-Japanese problem ; however, the documents offer little that is startling 
on these events. (See 1937, Vols. III, IV passim; 1938, Vols. III, IV, pas- 
sim; 1939, Vols. III, IV, passim.) Great Britain, the Commonwealth coun- 
tries and the United States continued to consult on the resettlement of Euro- 
pean refugees (1938, Vol. I, pp. 104-105, 740, 882). The United States was 
quite cool toward the Anglo-Italian Agreement of April 11, 1938 («tbid., 
p. 133). President Roosevelt obviously did not approve of United King- 
dom policy in regard to the Jewish question in Palestine (1939, Vol. IV, 
pp. 757-758). 

International economic relations, although not encouraging, showed 
some improvement over previous years. The United States was at- 
tempting to reduce trade barriers by concluding reciprocal trade agree- 
ments with the Commonwealth countries. It was made clear that the 
British could only obtain concessions of value ‘‘at the expense of less 


382 THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 52 
exclusiveness in the British Empire.’’ (1937, Vol. II, pp. 3-4.) In order 
to grant concessions to the United States, Great Britain was forced to 
request that the Commonwealth countries permit relaxations of imperial 
preferences. The United States suggested that Great Britain could ne- 
gotiate with the Dominions in Washington. Sir William Brown expressed 
‘‘horror’’ at the idea of an ‘‘Ottawa Conference in Washington’’ and 
feared the Dominions would logroll the United Kingdom into an unten- 
able position which would cause a breakdown in the negotiations (tbid., 
pp. 73-74). The difficulty between the United States and Australia over 
the latter’s discrimination against American goods ended in 1938 and 
Australia was again granted most-favored-nation tariff treatment by the 
United States (1938, Vol. II, pp. 125, 131). Secretary Hull informed the 
British Ambassador that Empire preference was the ‘‘chief complication”’ 
in trade negotiations and called it a ‘‘seclusionist policy’’ which would 
reduce the total volume of world trade (ibid., p. 67). Reciprocal Trade 
Agreements were concluded with the United Kingdom and Canada on 
November 17, 1938 (ibid., pp. 1, 164). During 1939 the United States 
carried on discussions with Australia over a trade agreement (1939, Vol. 
II, p. 325), and negotiated a Treaty of Commerce and Navigation with 
India (ibid., p. 349). 


There are numerous other questions which have special interest for thi 


international lawyer. Some of them may be summarized briefly as 
follows: 

In 1937. Conflicting American and British claims were advanced on 
various islands in the Pacific and Roosevelt noted that ‘‘. . . discovery 
does not constitute national possession . . . unless discovery is followed 
within a reasonable period of time by permanent occupation.”’ (Vol. II, 


pp. 125-127.) The United Kingdom drew the Japanese Government’s at- 
tention to the rules of international law in regard to the sinking of mer- 
chant vessels and reminded Japan that the latter had signed the submarine 
protocol the previous year (Vol. IV, p. 459). Guatemala requested the 
President of the United States to arbitrate a border dispute with the 
United Kingdom over Belize, but the United Kingdom wished to refer 
the matter to the Hague Court (Vol. V, pp. 120, 131). Honduras at- 
tempted to extend her domain beyond the traditional three-mile limit by 
searching a British vessel on the high seas. Britain and the United States 
protested Honduras’ action (ibid., pp. 595, 597). The United States 
seized a British vessel on the high seas. His Majesty’s Government 


protested 


that no amount of illegality by a British vessel, other than a pirate, 
would justify her arrest by the United States authorities on the hig! 


seas outside of treaty limits. 


Secretary Hull expressed regrets (Vol. II, pp. 107, 121, 124). 

In 1938. Correspondence over conflicting Anglo-American claims t 
the title to numerous Pacific Islands continued. Roosevelt threatened to 
place all islands not occupied in the area between Samoa and Hawai 
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under the jurisdiction of the Secretary of the Interior, if action were not 
taken (Vol. II, pp. 77-119). The Anglo-Guatemalan boundary dispute 
over Belize continued with no significant developments (Vol. V, p. 202). 
With respect to Britain’s intent to grant de jure recognition to the conquest 
of Ethiopia, President Roosevelt informed the Prime Minister of Great 
sritain that this would have a harmful effect on the ‘‘course of Japan 
in the Far East.’’ The President felt that 


At a moment when respect for treaty obligations would seem to be of 
such vital importance in international relations . . . surrender by 
His Majesty’s Government of the principle of non-recognition . . 
would have a serious effect on public opinion in this country. (Vol. 
I, p. 121; see also pp. 133-134. ) 

The United Kingdom protested against the bombing of open towns and 

non-military objectives in Spain and requested the United States to make 

a similar statment (ibid., pp. 154-155). By refusing to grant belligerent 

rights to either party in the Spanish Civil War, Great Britain prevented 
an effective naval blockade of Spain and, in the opinion of the American 

Chargé at London, indirectly encouraged the bombing of ships in Spanish 

ports as a substitute for blockade (ibid., pp. 222-223). Great Britain 

protested the indiscriminate bombing of Canton (Vol. III, p. 614). 

sritain and the United States discussed Japanese violation of the Nine- 

Power Treaty and possible means of settling the Far Eastern question 

(ibid., pp. 89-93). 

In 1939. The United States reserved ‘‘all rights’’ on claims to terri- 
torial sovereignty implicit in an exchange of notes on aerial navigation 
in the Antarctic between France, Great Britain, Australia and New Zea- 
land (Vol. II, p. 1). The United States protested against restrictive trade 
measures on American goods in violation of her treaty rights in Kenya 
(ibid., p. 323) and Palestine (Vol. IV, p. 811). An Anglo-American 
agreement on the joint administration of the Enderbury and Canton 
Islands was concluded, but a general agreement was not attained on sover- 
eignty over the disputed islands in the South Pacifie (Vol. II, p. 306 ff.). 

France and the United Kingdom made a declaration setting forth the 
international conventions by which they would abide if war were ‘‘ forced 
upon them.’’ (Vol. I, pp. 547-548.) Australia, India, New Zealand and the 
United Kingdom suspended the operation of the London Naval Treaty of 
March 25, 1936 (ibid., p. 559). Soon after the outbreak of war, France 
and Great Britain resorted to reprisals against Germany’s ‘‘acts of vio- 
lence, condemned by international and humanitarian laws’’ and seized 
all German exports (ibid., pp. 781-783, 786,788). The Athenia was sunk by 
a German submarine in violation, the British charged, of international 
law, and the British Admiralty recollected in a communiqué that Germany 
had agreed to abide by the London Naval Treaty of 1930 in ‘‘perpetuity.’’ 
(Vol. II, pp. 283, 300.) The United States protested against Great 
Britain’s censorship of American mail in violation of Hague Convention 
XI of 1907 (ibid., pp. 266, 270). The United States refused to sell sur- 
plus merehant ships of the Maritime Commission to Great Britain, for 
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‘*a government may not sell such ships to a belligerent government without 
violating neutrality.’’ (Jbid., p. 304.) 

By 1939 a new pattern was emerging in the Commonwealth which was 
to have far-reaching effects on American and international affairs. Nelson 
T. Johnson, the American Ambassador in China, perceived this with re- 
markable clarity. He noted: 


History will record that the outstanding event of this decade was the 
end of the British Empire as a unit. The Statute of Westminster 


marked that end. London is paralyzed now in any decision . . . for 
it cannot make such a decision on the assumption that Canada and 
Australia and South Africa will support its decision ... we must 


from now on share with Canada, Australia, South Africa and Eng- 
land the responsibility of maintaining the ideals which characterized 
international intercourse during the years that the British Empire 
was dominant in world affairs or see those ideals lost. (1939, Vol. 


III, p. 513.) 

These volumes exhibit the usual high standards of editing to be found 
in Foreign Relations. It is especially lamentable that the last cumulative 
index for this set ends with the year 1918. The publication of an up-to- 
date cumulative index would be an invaluable aid in the utilization of this 


documentary material. 
Ropert E. 


Conférence de la Haye de Droit International Privé. Vol. I: Actes de la 
Huitiéme Session, 3 au 24 Octobre 1956. pp. xxxii, 359; Vol. II: Docu- 
ments relatifs a la Huitiéme Session. pp. xii, 243. The Hague: In- 
primerie Nationale, 1957. 


The Permanent Bureau of the Hague Conference on Private Interna- 
tional Law has brought out in two large volumes the Proceedings and 
Preliminary Papers of the Eighth Session of the Conference which took 
place in October, 1956. From an editorial point of view, the volumes are 
masterpieces, fruit of a tradition of long standing and demonstration, if 
demonstration need be, of the advantage of having international confer- 
ence matters of this difficult type handled by a specialized permanent 
agency. Whoever is in need of information on work done at the Hague 
Conference will find it easily and properly presented in the ‘‘ Actes’’ and 
“‘Documents.’’ He does not have to hunt for mimeographed materials 
which may, or may not, be found at a depositary of United Nations ma- 
terials. This is quite different from the unfortunate practice of the United 
Nations of not necessarily printing conference materials, as, for example 
in the case of the United Nations Conference on Maintenance Obligations. 

At the Eighth Session of the Hague Conference, which the volumes 
under review cover, four draft conventions were produced, two on con- 
flicts problems in the field of international sales of goods, the convention 
on the law governing transfer of title and the convention on the jurisdic 
tion of the selected forum, and two conventions concerned with questions 
of support of minor children. Of the latter, the convention on the la¥ 
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applicable to obligations to support minor children, was signed immedi- 
ately on behalf of several of the countries represented at the Conference. 
The other draft convention is on recognition and enforcement of orders for 
support. Whoever works in these fields will have to turn to the volumes for 
information. It can only be regretted that the materials are made avail- 
able exclusively in French, the official language of the Conference. This 
should be contrary to the interests of the Conference, for its influence finds 
itself automatically restricted. 

The United States Government was, for the first time, represented at 
a session of the Hague Conference through an observer delegation. The 
proceedings show that the observers played a minor rdéle in the discus- 
sions of the drafts. On the other hand, they raised a basic question, that 
of ‘‘method,’’ whether the Conference should not consider use of the 
method of uniform and model legislation, in addition to drafting interna- 
tional conventions. The discussion (beginning at page 266 of the ‘‘ Actes’’) 
shows that only the delegates of the United Kingdom supported the sug- 
gestion and that the Conference decided not to take a vote on this question 
at that session. The settlement of the question may have far-reaching 
consequences on the prospects for international unification work in the 
field of private international law. May we hope that this part of the 
discussion will be made available in English by interested groups. 


Kurt H. NaDELMANN 
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Mare Ancel; Authority of the Secretary of State to Deny Passports (pp. 454-462). 

, February, 1958 (Vol. 106, No. 4). Treaty of Extradition With Italy Held 
Suspended Rather Than Abrogated by War on the Basis of Executive Notification Under 


the Italian Peace Treaty (pp. 617-623). 

Po.iticA INTERNACIONAL, October, 1957 (No. 33). 
cacién de Alemania (pp. 9-46), Emilio Beladiez; El Canal de Suez y el problema del 
Control internacional (pp. 47-111), Mariano Aguilar Navarro; El aprovechamiento de 
las aguas del Rio Jordan (pp. 113-150), José Julio Santa Pinter; La U. R. 8. S. frente 
a los satélites (pp. 153-162), Juan Dacio; Lo internacional entre los Arabes: un prob 
lema con cuatro incégnitas (pp. 163-169), Alberto Pascual Villar; El Tratado entre 
Marruecos y Tiinez y el Panmagrebismo (pp. 171-181), Carmen Martin de la Escalera; 
Consideraciones sobre el Tratado franco-libio y el Fezzdn (pp. 183-187), Leandro Rubio 
Garcia; La cuestién de Oman y los problemas del ‘‘Canal de Suez del Aire’’ (pp. 189- 
198), Rodolfo Gil Benumeya; El problema de las relaciones entre el Afganistén y ¢l 
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Pakistén (pp. 199-205), Leandro Rubio Garcia; La politica internacional durante los 
meses de julio y agosto de 1957 (pp. 209-213), Fernando Murillo Rubiera. 

Recut 1n Ost unD West, November 15, 1957 (Vol. 1, No. 6). Das politische Delikt 
in der Rechtsordnung einiger europdischer Lander (pp. 221-224), J. M. van Bemmelen. 

Revista Juripica (University of Tucuman, Argentina), 1957 (No. 1). Medios 
Diplomdticos de Conciliacién (pp. 155-169), Nazareno Roncella. 

REVISTA PERUANA DE DERECHO INTERNACIONAL, July-December, 1956 (Vol. 16, No. 
50). El Conflicto del Canal de Suez (pp. 3-60), Alberto Ulloa; La Legislacién 
Diplomdtica en el Peri, 1846-1953 (pp. 61-78), Pedro Ugarteche; Instituto Americano 
de Derecho Internacional (pp. 116-118), Alberto Ulloa. 

REVUE DE Droit INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SoTTILE), October-December, 1957 (Vol. 35, No. 4). La Suisse et sa Neutralité dans le 
Monde actuel (pp. 373-387), Max Petitpierre; La Solution du Probléme algérien et le 
nouveau Droit international (pp. 391-408), Eugéne Aroneanu; O2 en sommes-nous sur 
le Probléme de l’Agression? (pp. 411-420), G. Piotrowski; La Question des Réserves 
dans les Conventions devant la Cour Internationale de Justice (pp. 421-429), Tamara 
Hauchmann Tcherniak; Le Verdic: dans l’Affaire Hongroise (pp. 450-451), René Payot. 

REVUE DU DROIT PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGER, 
November-December, 1957 (Vol. 73, No. 6). Revue de Jurisprudence Frangaise en 
Matiére Internationale (pp. 1125-1159), André Gervais. 

REVUE CRITIQUE DE DROIT INTERNATIONAL PRIivé, July-September, 1957 (Vol. 46, 
No. 3). Les Confits de Lois en matiére d’Obligation alimentaire (pp. 369-407), Jean 
Déprez; Le Congres international d’Etudes sur la Communauté européenne du Charbon 
et de l’Acier (Milan-Stresa, 31 mai-9 juin 1957) (pp. 435-446), Ph. Francescakis. 

REVUE EGYPTIENNE De Droit INTERNATIONAL, 1957 (Vol. 13). L’ile de Camaran (pp. 
1-30), Rolando Quadri; Middle Eastern Security Pacts (pp. 31-39), B. Boutros-Ghali; 
Exécution des sentences arbitrales égyptiennes en Tchécoslovaquie (pp. 40-48), Svetozar 
Hanak; The United Nations in Egypt: A Survey of its Organizations—Their Back- 
ground, Functions and Immunities (pp. 49-62), C. A. Pompe; The Law of the Sea. 
Progress Towards International Agreement. The Egyptian Position (pp. 63-75); The 
Aqaba Question and International Law (pp. 86-94); Remarks on the Selection of Arbi- 
trators (pp. 95-98), Jasper Y. Brinton; Aspects du Probléme du Canal de Suez (pp. 99- 
110); The Gulf of Aqaba and the Suez Canal Convention (pp. 111-113); British Inter- 
vention in Oman. The Imamate and the Sultanate (pp. 114-121). 

ARABIC SECTION: Al-Kawakibi et le Panislamisme (pp. 1-36), Boutros Boutros Ghali; 
Qualification juridique des Relations entre l’Egypte et Israel (pp. 37-45), Mohamed 
Hafez Ghanem; Les Missions égyptiennes aux Etats-Unis d’ Amérique au cours du 19éme 
siécle (pp. 46-73), Ahmed Ahmed El Hetta; L’’Entr’aide administrative internationale 
en matiére fiscale (pp. 74-93), Younes Ahmed El Batrick; Modification de la Charte des 
Nations Unies (pp. 94-113), Ismail Fahmy; L’Agression tripartite contre l’Egypte et 
la Réparation des Dommages (pp. 114-123), Omar Zaki Ghobashi; Le Statut interna 
tional des fouilles archéologiques (pp. 124-137), Antoun Khater; Le Statut juridique du 
Golfe d’ Aqaba et des Détroits de Tiran (pp. 138-150), Omar Zaki Ghobashi; Les Prob- 
lémes arabes dans le Rapport du Secrétaire Général des Nations Unies a la douziéme ses- 
sion de l’Assemblée Générale (pp. 151-175); Le Temps de guerre en Droit Pénal (pp. 
176-190), Ahmed Refaat Khafaga. 

REVUE GENERALE DE Drorr INTERNATIONAL PUBLIC, July-September, 1957 (Vol. 61, 
No. 3). Le Bombardement aérien des Objectifs militaires (pp. 353-381), N. Sloutzky; 
Le Développement du Droit aérien en Amérique Latine face a la Politique des Trans- 
ports aériens (pp. 382-393), Edoardo Hamilton; Problémes du Secrétariat International 
(pp. 394-409), Georges Langrod; L’Agression contre la Légation de Roumanie a Berne 
et le Fondement de la Responsabilité internationale dans les Délits d’omission (pp. 
410-447). 

Revut HELLENIQUE DE Drorr INTERNATIONAL, January-December, 1956 (Vol. 9, Nos. 
1-4). Le réle du requérant dans la procédure prévue par la Commission Européenne des 
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Droits de l’Homme (pp. 3-14), Henri Rolin; Les clauses relatives a la Monnaie de 
paiement et les clauses d’échelle mobile dans les Contrats (pp. 15-44), Alexandre G. 
Ligeropoulos; Le Matérialisme Historique et le Droit International (pp. 45-65), Bion 
Smyrniadis; Certainty and the Function of Precedent in Comparative Law (pp. 66-79), 
A. G. Chloros; The Regulation-Making Power of the United Nations (pp. 80-92), 
Solon C, Ivrakis; Quelques remarques sur l’Arbitrage (pp. 115-121), Ch. Carabiber; 
Les Réparations de guerre (pp. 123-125), P. B. Dertilis; La Convention Européenne 
de Droits de l’Homme (pp. 143-146), P. Modinos; Congrés International de Droit 
Comparé (pp. 155-159), Basile E. Lambadarios. 

REVUE INTERNATIONALE FRANCAISE DU DroiT DES GENS, 1956 (Vol. 25, No. 1). 
Technique et Mystique en Droit international (pp. 5-28), Mariano Aguilar Navarro; 
La Conférence de la Paix de Paris de 1946 et les relations gréco-bulgares (pp. 29-68), 


Dimitris Constantopoulos. 

RIVISTA DI DIRITTO INTERNAZIONALE, 1957 (Vol. 40, No. 4). 
validita del Diritto (pp. 497-511), Hans Kelsen; Relativita ed ogettivitd nel Diritto 
internazionale (pp. 512-545), Giovanni Pau; Connessione materiale o processuale e 
individuazione della legge regolatrice (pp. 546-553), Gaetano Arangio-Ruiz; L’ottava 
sessione della Conferenza dell’Aja di diritto internazionale privato (pp. 554-577), 
Guiseppe Flore and Luigi Marmo; Sul funzionamento dell’ordine pubblico, quale 
limite all’efficacia in Italia di situazioni giuridiche estere, astratte o concrete (pp. 
589-606), Piero Bellini; Legittimazione attiva per la delibazione incidentale (pp. 
619-621), Gaetano Morelli; Su alcuni Caratteri formali della Convenzione contenente 
lo Statuto dell’Agenzia Internazionale per l’Energia Atomica (pp. 646-650), Antonio 


Il fondamento della 


Malintoppi. 

SUDETEN BULLETIN, January, 1958 (Vol. 6, No. 1). Need for Europe’s Union (pp 
1-3), Konrad Adenauer; New Light on Poland’s Border: More Yalta Secrets (pp. 
10-11, 14), Oskar L. Lipsius; The Oder River, German for Centuries (pp. 12-13), 
Herbert Hupka. 

UKRAINIAN REVIEW, Winter, 1957 (Vol. 4, No. 4). Balance Sheet of the Bolshevik 
Revolution (pp. 3-5), Slava Stetzko; New Reorganisation of the Soviet ‘‘ Militia’’ 
(pp. 67-73), Dmytro Shaldiy; Kremlin’s Policy in the IUS (pp. 74-79), Michael Pochtar. 

UNITED NaTIONS REVIEW, February, 1958 (Vol. 4, No. 8). The Law of the Sea, Air 
and Outer Space (pp. 6-10), Sir Leslie Munro; A Conference on the Law of the Sea 
(pp. 11-13). 

——, March, 1958 (Vol. 4, No.9). The Element of Privacy in Peace-Making (pp. 10- 
13), Dag Hammarskjéld; The United Nations International School (pp. 26-29), A. 


Vaughan-Thomas. 

VYAVAHARA NIRNAYA, 1956 (Vol. 5, No. 1). 
(pp. 99-138), Santosh Kuba; Freedom of Speech and Association in the United States 
(pp. 139-166), Nathaniel L. Nathanson. 

Woritp AFFairs, Winter, 1957 (Vol. 120, No. 4). Turkey and the Middle East (pp. 
99-100), William Spencer; This Changing World (pp. 111-114), Denys P. Myers; Inter 
parliamentary Union Conference (pp. 115-117), Franklin Dunham; The International 
Teaching of Peace (pp. 117-119), Jennie Leone Davis. 

ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, December, 1957 
(Vol. 22, No. 3). Uber die sogenannten ‘‘einseitigen Normen’’ des Internationalen 
Privatrechts (pp. 401-408), Heinrich Trammer; Zur haftung fiir ‘‘ Gelegenheitsdelikte’’ 
der Gehilfen (pp. 409-456), Siegfried Schafer; Aussenwirkungen der Geschaftsfiihrung 
ohne Auftrag im franzdsischen Recht (pp. 457-492), Hans Stoll; Das Osterreichische 
Urheber- und Wettbewerbsrecht 1949-1953 (pp. 498-511), Wilhelm Peter; Das neue 
Dénische Adoptionsgesetz (pp. 512-524), Franz Marcus; Reformen des biirgerlichen 
Rechts in Ecuador (pp. 525-532), Alfred Karger. 

, January, 1958 (Vol. 22, No. 4). Das Wahrungsabkommen von Bretton Woods 
vom 22.7.1944 in der Rechtsprechung (pp. 601-636), Joseph Gold; Vertrags- und 
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Deliktshaftung gegeniiber Dritten nach franzdsichem Transportrecht (pp. 637-643), 
Karl Sieg; Die dsterreichische Gesetzgebung auf dem Gebiete des Zivilrechts 1951-1956 
(pp. 644-667), Fritz Schwind. 

ZEITSCHRIFT FUR LUFTRECHT, January, 1958 (Vol. 7, No. 1). Der Tokioter Entwurf 
des Rechtsausschusses der ICAO (1957) iiber Charter, Miete und Austausch von Luft- 
fahrzeugen im internationalen Luftverkehr (pp. 1-32), Otto Riese; Hin internationaler 
Gerichtshof fiir Angelegenheiten des Luftprivatrechts? (pp. 33-37), Gerd Rinck; Bemer- 
kungen au einem Flugunfallbericht (pp. 38-44), Werner Guldimann; Rechtliche Még- 
lichkeiten von Schranken gegeniiber der Ausiibung einer Luftreklame (pp. 45-54), Alex 
Meyer; Strafbare Handlungen an Bord von Luftfahrzeugen und thre Folgen (pp. 55-57), 
Yoshikatsu Shigemi. 


OFFICIAL DOCUMENTS 


CONVENTION CONCERNING CUSTOMS FACILITIES 
FOR TOURING 


Opened for Signature at the Headquarters of the United Nations, 
New York, June 4, 1954; in force September 11, 1957 * 


THE ConTRACTING States, Desiring to facilitate the development of in- 
ternational touring, 
Have decided to conclude a Convention and have agreed as follows: 


ARTICLE 1 


For the purpose of this Convention: 

(a) The term ‘‘import duties and import taxes’’ shall mean not only 
Customs duties but also all duties and taxes whatever chargeable by 
reason of importation ; 

(b) The term ‘‘tourist’’ shall mean any person without distinction as 
to race, sex, language or religion, who enters the territory of a Contract- 


ing State other than that in which that person normally resides and re- 
mains there for not less than twenty-four hours and not more than six 
months in the course of any twelve-month period, for legitimate non- 
immigrant purposes, such as touring, recreation, sports, health, family 
reasons, study, religious pilgrimages or business; 


* Treaties and Other International Acts Series, No. 3879. The convention has been 
ratified by the following states: Austria, Belgium, Cambodia, Ceylon, Egypt, Federal 
Republic of Germany, Haiti, Italy, Japan, Luxembourg, Mexico, Sweden, Switzerland, 
United Kingdom, and the United States. 

Instruments of accession have been deposited by Canada, Denmark, Israel, Hashemite 
Kingdom of Jordan, Morocco, and Viet-Nam. The accession by Denmark was ac 
companied by the following reservation (translation) : 

‘*Notwithstanding the provisions of Article 3 of this Convention, the Scandinavian 
countries shall be permitted to make special rules applicable to persons residing in 
those countries.’’ 

In the case of the Federal Republic of Germany, the convention is also applicable to 
Land Berlin. 

In the case of the United Kingdom, notification was given on Aug. 7, 1957, of the 
application of the convention to North Borneo, Cyprus, Fiji, Jamaica, Federation of 
Malaya, Seychelles, Sierra Leone, Singapore, Somaliland Protectorate, Tonga, Zanzibar, 
and Malta, subject to the reservation with respect to Malta that the definition of 
‘*personal effects’’ contained in par. 3 of Art. 2 of the convention shall not include ‘‘one 
portable wireless receiving set’’; notification was received on Jan. 14, 1958, of the ap: 
plication of the convention to Brunei, Antigua, Mauritius, Sarawak, Dominica, Bermuda, 
Gambia, Montserrat, Federation of Nigeria, British Solomon Islands Protectorate, 
Gibraltar, Virgin Islands, St. Helena, Grenada, and St. Vincent. 
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(c) The term ‘‘temporary importation permit’’ shall mean the Customs 
document testifying to the guarantee or deposit of import duties and 
import taxes chargeable in the event of failure to re-export the article 
temporarily imported. 


ARTICLE 2 


1. Subject to the other conditions laid down in this Convention, each of 
the Contracting States shall admit temporarily free of import duties and 
import taxes the personal effects imported by a tourist, provided they 
are for the personal use of the tourist, that they are carried on the person 
of or in the luggage accompanying the tourist, that there is no reason to 
fear abuse, and that these personal effects will be re-exported by the 
tourist on leaving the country. 

2. The term ‘‘personal effects’’ shall mean all clothing and other articles 
new or used which a tourist may personally and reasonably require, taking 
into consideration all the circumstances of his visit, but excluding all 
merchandise imported for commercial purposes. 

3. Personal effects shall include among other articles the following, pro- 
vided that they can be considered as being in use: 
personal jewellery ; 
one camera with twelve plates or five rolls of film; 
one miniature cinematograph camera with two reels of film; 
one pair of binoculars; 
one portable musical instrument; 
one portable gramophone with ten records; 
one portable sound-recording apparatus ; 
one portable wireless receiving set ; 
one portable typewriter ; 
one perambulator ; 
one tent and other camping equipment; 
sports equipment (one fishing outfit, one sporting firearm with fifty cart- 

ridges, one non-powered bicycle, one canoe or kayac less than 5% 

metres long, one pair of skis, two tennis racquets, and other similar 

articles). 


ARTICLE 3 


Subject to the other conditions laid down in this Convention each of 
the Contracting States shall admit free of import duties and import taxes 
the following articles imported by a tourist for his personal use, provided 
that these articles are carried on the person of or in the hand luggage ac- 
companying the tourist. and provided that there is no reason to fear abuse: 

(a) 200 cigarettes or 50 cigars or 250 grammes of tobacco, or an assort- 
ment of these products, provided that the total weight does not exceed 
250 grammes; 

(b) one regular-size bottle of wine and one-quarter litre of spirits; 

(c) one-quarter litre of toilet water and a small quantity of perfume. 
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ARTICLE 4 


Subject to the other conditions laid down in this Convention each of 
the Contracting States shall grant to the tourist, provided that there is no 
reason to fear abuse: 

(a) authorization to import in transit and without a temporary importa- 
tion permit, travel souvenirs for a total value not exceeding 50 U.S.A. 
dollars, provided that such souvenirs are carried on the person of or in 
the luggage accompanying the tourist and that they are not intended for 


commercial purposes ; 

(b) authorization to export, without the formalities applying to cur- 
rency controls and free of export duties, travel souvenirs which the tourist 
has bought in the country for a total value not exceeding 100 U.S.A. dollars, 
provided that they are carried on the person of or in the luggage ac- 
companying the tourist and that such souvenirs are not intended for 


commercial purposes. 


ARTICLE 5 


Each of the Contracting States may require a temporary importation 
permit in respect of articles of a high value covered by article 2. 


ARTICLE 6 


The Contracting States shall endeavour not to introduce Customs pro- 
cedures which might have the effect of impeding the development of inter- 


national touring. 


ARTICLE 7 


In order to expedite Customs procedures, contiguous Contracting States 
shall endeavour to place their respective Customs posts close together and to 
keep them open during the same hours. 


ARTICLE 8 


The provisions of this Convention shall not prejudice in any way the 
application of police or other regulations concerning the importation, 
possession and carrying of arms and ammunition. 


ARTICLE 9 


Each of the Contracting States recognizes that any prohibitions which 
that state imposes on the importation or exportation of articles which 
benefit under this Convention shall apply only in so far as they are based 
on considerations other than economic in character, for example, of public 
morality, public security, public health, hygiene, veterinary or phyte 
pathological considerations. 
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ARTICLE 10 


The exemptions and facilities provided by this Convention shall not 
apply to frontier traffic. 

Nor shall the applications of these exemptions and facilities be con- 
sidered as automatic: 

(a) when the total quantity of a commodity to be imported by a tourist 
exceeds substantially the limit laid down in this Convention ; 

(b) in ease of a tourist who enters the country of import more than 
once a month; 

(c) in ease of a tourist under 17 years of age. 


ARTICLE 1] 


In the event of fraud, contravention or abuse the Contracting States 
shall be free to take proceedings for the recovery of the corresponding 
import duties and import taxes and also for the imposition of any penalties 
to which the persons who have been granted exemptions or other facilities 
may have rendered themselves liable. 


ARTICLE 12 


Any breach of the provisions of this Convention, any substitution, false 
declaration or act having the effect of causing a person or an article im- 
properly to benefit from the system of importation laid down in this Con- 
vention, may render the offender liable in the country where the offense 


was committed to the penalties prescribed by the laws of that country. 


ARTICLE 13 


Nothing in this Convention shall prevent Contracting States which 
form a Customs or economic union from enacting special provisions ap- 
plicable to residents of the states forming that union. 


ARTICLE 14 


1. This Convention shall be open for signature until 31 December 1954 
on behalf of any State Member of the United Nations and any other state 
invited to attend the United Nations Conference on Customs Formalities 
for the Temporary Importation of Private Road Motor Vehicles and for 
Tourism held in New York in May and June 1954, hereinafter referred 
to as the Conference. 

2. This Convention shall be subject to ratification and the instruments 
of ratification shall be deposited with the Secretary-General of the United 
Nations. 


ARTICLE 15 
1. From 1 January 1955 this Convention shall be open for accession 


by any state referred to in paragraph 1 of Article 14 and any other state 
80 invited by the Economic and Social Council of the United Nations. It 
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shall also be open for accession on behalf of any Trust Territory of which 


the United Nations is the Administering Authority. 
2. Accession shall be effected by the deposit of an instrument of accession 


with the Secretary-General of the United Nations. 


ARTICLE 16 


1. This Convention shall enter into force’ on the ninetieth day follow- 
ing the date of the deposit of the fifteenth instrument of ratification or 
accession either without reservation or with reservation accepted in ac- 


cordance with Article 20. 

2. For each state ratifying or acceding to the Convention after the date 
of the deposit of the fifteenth instrument of ratification or accession in 
accordance with the preceding paragraph, the Convention shall enter into 
force on the ninetieth day following the date of the deposit by such state 
of its instrument of ratification or accession either without reservation or 
with reservations accepted in accordance with Article 20. 


ARTICLE 17 


1. After this Convention has been in force for three years, any Contract- 
ing State may denounce it by so notifying the Secretary-General of the 
United Nations. 

2. Denunciation shall take effect fifteen months after the date of receipt 
by the Secretary-General of the United Nations of the notification of 


denunciation. 


ARTICLE 18 


This Convention shall cease to have effect if, for any period of twelve 
consecutive months after its entry into force, the number of Contracting 
States is less than eight. 


ARTICLE 19 


1. Any state may, at the time of the deposit of its instrument of ratifica- 
tion or accession or at any time thereafter, declare by notification ad- 
dressed to the Secretary-General of the United Nations that this Convention 
shall extend to all or any of the territories for the international relations 
of which it is responsible. The Convention shall extend to the territories 
named in the notification as from the ninetieth day after its receipt by the 
Secretary-General if the notification is not accompanied by a reservation, 
or from the ninetieth day after the notification has taken effect in ac- 
cordance with Article 20, or on the date on which the Convention enters 
into force for the state concerned, whichever is the later. 

2. Any state which has made a declaration under the preceding para- 
graph extending this Convention to any territory for whose international 
relations it is responsible may denounce the Convention separately in 
respect of that territory in accordance with the provisions of Article 17. 


1 Sept. 11, 1957. 
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ARTICLE 20 


1. Reservations to this Convention made before the signing of the 
Final Act’ shall be admissible if they have been accepted by a majority 
of the members of the Conference and recorded in the Final Act. 

2. Reservations made after the signing of the Final Act shall not be 
admitted if objection is expressed by one-third of the Signatory States 
or of the Contracting States as hereinafter provided. 

3. The text of any reservation submitted to the Secretary-General of 
the United Nations by a state at the time of the signature, the deposit 
of an instrument of ratification or accession or of any notification under 
Article 19 shall be circulated by the Secretary-General to all states which 
have at that time signed, ratified or acceded to the Convention. If one- 
third of these states expresses an objection within ninety days from the 
date of circulation, the reservation shall not be accepted. The Secretary- 
General shall notify all states referred to in this paragraph of any ob- 
jection received by him as well as of the acceptance or rejection of the 
reservation. 

4. An objection by a state which has signed but not ratified the Con- 
vention shall cease to have effect if, within a period of nine months from 
the date of making its objection, the objecting state has not ratified the 
Convention. If, as the result of an objection ceasing to have effect, a 
reservation is accepted by application of the preceding paragraph, the 
Secretary-General shall so inform the states referred to in that para- 


graph. ‘The text of any reservation shall not be circulated to any signatory 
state under the preceding paragraph if that state has not ratified the 
Convention within three years following the date of signature on its 
behalf. 


5. The state submitting the reservation may, within a period of twelve 
months from the date of the notification by the Secretary-General referred 
to in paragraph 3 that a reservation has been rejected in accordance with 
the procedure provided for in that paragraph, withdraw the reservation, in 
which case the instrument of ratification or accession or the notification 
under Article 19 as the case may be shall take effect with respect to such 
state as from the date of withdrawal. Pending such withdrawal, the 
instrument or the notification as the case may be, shall not have effect, 
unless, by application of the provisions of paragraph 4, the reservation 
is subsequently accepted. 

6. Reservations accepted in accordance with this article may be with- 

rawn at any time by notification to the Secretary-General. 

7. No Contracting State shall be required to extend to a state making 
a reservation the benefit of the provisions to which such reservation applies. 
Any state availing itself of this right shall notify the Secretary-General 
accordingly and the latter shall communicate this decision to all signatory 
and Contracting States. 


‘Not printed. 


399 


400 THE AMERICAN JOURNAL OF INTERNATIONAL LAW {Vol. 52 


ARTICLE 21 


1. Any dispute between two or more Contracting States concerning 
the interpretation or application of this Convention shall so far as possible 
be settled by negotiation between them. 

2. Any dispute which is not settled by negotiation shall be submitted 
to arbitration if any one of the Contracting States in dispute so requests 
and shall be referred accordingly to one or more arbitrators selected by 
agreement between the states in dispute. If within three months from the 
date of the request for arbitration the states in dispute are unable to 
agree on the selection of an arbitrator or arbitrators, any of those states 
may request the President of the International Court of Justice to nomi- 
nate a single arbitrator to whom the dispute shall be referred for decision 

3. The decision of the arbitrator or arbitrators appointed under the 
preceding paragraph shall be binding on the Contracting States concerned. 


ARTICLE 22 


1. After this Convention has been in force for three years, any Con- 
tracting State may, by notification to the Secretary-General of the United 
Nations, request that a conference be convened for the purpose of review- 
ing the Convention. The Secretary-General shall notify all Contracting 
States of the request and a review conference shall be convened by the 
Secretary-General if, within a period of four months following the date 
of notification by the Secretary-General, not less than one-half of the 
Contracting States notify him of their concurrence with the request. 

2. If a conference is convened in accordance with the preceding para- 
graph, the Secretary-General shall notify all Contracting States and 
invite them to submit within a period of three months such proposals 
as they may wish the conference to consider. The Secretary-General 
shall circulate to all Contracting States the provisional agenda for the 
conference together with the texts of such proposals at least three months 
before the date on which the conference is to meet. 

3. The Secretary-General shall invite to any conference convened in 
accordance with this article all Contracting States and all other states 
Members of the United Nations or of any of the specialized agencies. 


ARTICLE 23 


1. Any Contracting State may propose one or more amendments to this 
Convention. The text of any proposed amendment shall be transmitted 
to the Secretary-General of the United Nations who shall circulate it to 
all Contracting States. 

2. Any proposed amendment circulated in accordance with the preceding 
paragraph shall be deemed to be accepted if no Contracting State ex- 
presses an objection within a period of six months following the date of 
circulation of the proposed amendment by the Secretary-General. 

3. The Secretary-General shall notify as soon as possible all Contract 
ing States whether an objection to the proposed amendment has been ex- 
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pressed, and if no such objection has been expressed, the amendment shall 
enter into force for all Contracting States three months after the expiration 
of the period of six months referred to in the preceding paragraph. 


ARTICLE 24 


The Secretary-General of the United Nations shall notify all Member 
States of the United Nations and all other states invited to attend the 
Conference of the following: 

(a) Signatures, ratifications and accessions, received in accordance with 
Articles 14 and 15; 

(b) The date upon which this Convention shall enter into force in ac- 
cordance with Article 16; 

(c) Denunciations received in accordance with Article 17; 

(d) The abrogation of this Convention in accordance with Article 18; 

(e) Notifications received under Article 19; 

(f) Entry into force of any amendment in accordance with Article 23. 


ARTICLE 25 


The original of this Convention shall be deposited with the Secretary- 
General of the United Nations who shall transmit certified copies thereof 
to all Members of the United Nations and all other states invited to the 
Conference. 


IN WITNESS WHEREOF the undersigned, being duly authorized thereto, 
have signed this Convention. 


Done at New York, this fourth day of June one thousand nine hundred 
and fifty-four, in a single copy in the English, French and Spanish lan- 
guages, each text being equally authentic. 

The Secretary-General is requested to prepare an authoritative transla- 
tion of this Convention in the Chinese and Russian languages and to add 
the Chinese and Russian texts to the English, French and Spanish texts 
when transmitting certified copies thereof to the states in accordance with 
Article 25 of this Convention. 


{Here follow signatures on behalf of Argentina (ad referendum), Austria, 
Belgium (subject to ratification), Cambodia, Ceylon, Cuba, Dominican Re- 
public (ad referendum), Ecuador, Egypt (with reservation),? France, 
Federal Republic of Germany, Guatemala (with reservation) ,? Haiti (with 


1 The reservation is as follows: 

‘‘The Delegation of Egypt reserves its Government’s right to withhold the ad- 
vantages provided for by the Convention concerning Customs Facilities for Touring 
from any person who, while visiting Egypt as a tourist, takes up employment with or 
without pay.’’ 

2 The reservation is as follows: 

‘‘The Guatemalan Government reserves the right: 

**(1) Not to consider as tourists persons who enter the country for business as pro- 
vided in article 1; 

**(2) Not to accept the provisions of article 19 in respect of territories in dispute 
which are under the de facto administration of another State.’’ 


402 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 52 


reservation), Italy, Mexico, Monaco, The Netherlands, Panama (ad 
referendum), Philippine Republic, Portugal (ad referendum), Spain (ad 
referendum), Sweden (with reservation),* Switzerland, United Kingdom, 
United States, Uruguay (ad referendum), Vatican City. The convention 
was subsequently signed on behalf of Costa Rica, Honduras, India, Japan 


and Luxembourg. | 


Note by the Department of State 


A. The following statement, signed by the Belgian Minister for For- 
eign Affairs, relating to the application of the Convention to the Territories 
of the Belgian Congo and Ruanda-Urundi, subject to certain reservations 
to the Convention, was transmitted with the instrument of ratification 
(translation) : 

‘*]. In depositing the instruments whereby Belgium ratifies the Con 

vention concerning Customs Facilities for Touring, concluded at New 

York on 4 June 1954, I have to state that this Convention is applicable to 

the Territory of the Belgian Congo and to the Trust Territory of 

Ruanda-Urundi, subject to the following reservations: 


‘*(1) the temporary importation of firearms and their ammunition 
cannot be considered without a temporary importation document 
(article 2 of the Convention) ; 

‘*(2) the exemption in the case of wine, spirits, toilet water and per- 
fume must continue to be limited to opened containers and subject, 
in the case of alcoholic beverages in particular, to the observance of 
the legal provisions in force (article 3 of the Convention) ; 

‘*(3) worked ivory and objects of indigenous art must be excluded 
from the operation of the Convention (article 4).’’ 


B. The note dated July 25, 1956, transmitting the instrument of ratifica- 
tion of the Convention by the United States of America contained a 
declaration that the Convention is applicable to the Territories of Alaska, 


Hawaii, Puerto Rico, and the Virgin Islands. 


3 The reservation is as follows: 
‘‘The Delegation of Haiti reserves its Government’s right to withhold the advantages 


provided for by the Convention concerning Customs Facilities for Touring from any 
person who, while visiting Haiti as a tourist, accepts any paid employment or engages 
in any other form of gainful occupation.’’ 


4 The reservation is as follows: 
‘Notwithstanding the provisions of article 3 of the Convention concerning Customs 


Facilities for Touring, the Scandinavian countries shall be permitted to make special 
rules applicable to persons residing in those countries.’’ 
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UNITED STATES 


INTERNATIONAL ATOMIC ENERGY AGENCY 
PARTICIPATION ACT OF 1957* 


Approved August 28, 1957 
AN ACT 


TO PROVIDE FOR THE APPOINTMENT OF REPRESENTATIVES OF THE UNITED STATES IN THE 
ORGANS OF THE INTERNATIONAL ATOMIC ENERGY AGENCY, AND TO MAKE OTHER PROVI- 
SIONS WITH RESPECT TO THE PARTICIPATION OF THE UNITED STATES IN THAT AGENCY, 

AND FOR OTHER PURPOSES. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as 
the ‘‘ International Atomic Energy Agency Participation Act of 1957.’’ 

Sec. 2. (a) The President, by and with the advice and consent of the 
Senate, shall appoint a representative and a deputy representative of the 
United States to the International Atomic Energy Agency (hereinafter 
referred to as the ‘‘Agency’’), who shall hold office at the pleasure of the 
President. Such representative and deputy representative shall repre- 
sent the United States on the Board of Governors of the Agency, may re- 
present the United States at the General Conference, and may serve ex 
officio as United States representative on any organ of that Agency, and 
shall perform such other functions in connection with the participation 
of the United States in the Agency as the President may from time to 
time direct. 

(b) The President, by and with the advice and consent of the Senate, 
may appoint or designate from time to time to attend a specified session 
or specified sessions of the General Conference of the Agency a repre- 
sentative of the United States and such number of alternates as he may 
determine consistent with the rules of procedure of the General Conference. 

(c) The President may also appoint or designate from time to time 
such other persons as he may deem necessary to represent the United 
States in the organs of the Agency. The President may designate any 
officer of the United States Government, whose appointment is subject to 
confirmation by the Senate, to act, without additional compensation, for 
temporary periods as the representative of the United States on the Board 
of Governors or to the General Conference of the Agency in the absence 
or disability of the representative and deputy representative appointed 
under section 2 (a) or in lieu of such representatives in connection with 
a specified subject matter. 


1 Public Law 85-117, 85th Cong., H.R. 8992; 71 Stat. 453. 
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(d) All persons appointed or designated in pursuance of authority con- 
tained in this section shall receive compensation at rates determined by 
the President upon the basis of duties to be performed but not in excess 
of rates authorized by sections 411 and 412 of the Foreign Service Act of 
1946, as amended (22 U. S. C. 866, 867), for Chiefs of Mission and For- 
eign Service officers occupying positions of equivalent importance, except 
that no Member of the Senate or House of Representatives or officer of 
the United States who is designated under subsection (b) or subsection 
(c) of this section as a delegate or representative of the United States or 
as an alternate to attend any specified session or specified sessions of the 
General Conference shall be entitled to receive such compensation. Any 
person who receives compensation pursuant to the provisions of this sub- 
section may be granted allowances and benefits not to exceed those re- 
ceived by Chiefs of Mission and Foreign Service officers occupying posi- 
tions of equivalent importance. 

Sec. 3. The participation of the United States in the International 
Atomic Energy Agency shall be consistent with and in furtherance of the 
purposes of the Agency set forth in its Statute * and the policy concerning 
the development, use, and control of atomic energy set forth in the Atomic 
Energy Act of 1954, as amended. The President shall, from time to time 
as occasion may require, but not less than once each year, make reports 
to the Congress on the activities of the International Atomic Energy 
Agency and on the participation of the United States therein. In ad- 
dition to any other requirements of law, the Department of State and the 
Atomic Energy Commission shall keep the Joint Committee on Atomic 
Energy, the House Committee on Foreign Affairs, and the Senate Com- 
mittee on Foreign Relations, as appropriate, currently informed with re- 
spect to the activities of the Agency and the participation of the United 
States therein. 

Sec. 4. The representatives provided for in section 2 hereof, when re- 
presenting the United States in the organs of the Agency, shall, at all times, 
act in accordance with the instructions of the President, and such repre- 
sentatives shall, in accordance with such instructions, cast any and all votes 
under the Statute of the International Atomic Energy Agency. 

Sec. 5. There is hereby authorized to be appropriated annually to the 
Department of State, out of any money in the Treasury not otherwise 
appropriated, such sums as may be necessary for the payment by the 
United States of its share of the expenses of the International Atomic 
Energy Agency as apportioned by the Agency in accordance with para- 
graph (D) of Article XIV of the Statute of the Agency, and for all neces- 
sary salaries and expenses of the representatives provided for in section 
2 hereof and of their appropriate staffs, including personal services with- 
out regard to the civil service laws and the Classification Act of 1949, as 
amended ; travel expenses without regard to the Standardized Government 
Travel Regulations, as amended, the Travel Expense Act of 1949, as 
amended, and section 10 of the Act of March 3, 1933, as amended; salaries 


1 For text of Statute see 51 A.J.I.L. 466 (1957). 
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as authorized by the Foreign Service Act of 1946, as amended, or as author- 
ized by the Atomic Energy Act of 1954, as amended, and expenses and 
allowances of personal and dependents as authorized by the Foreign 
Service Act of 1946, as amended; services as authorized by section 15 of the 
Act of August 2, 1946 (5 U. S. C. 55a) ; translating and other services, by 
contract; hire of passenger motor vehicles and other local transportation ; 
printing and binding without regard to section II of the Act of March 1, 
1919 (44 U. S. C. 111); official functions and courtesies; such sums as 
may be necessary to defray the expenses of United States participation in 
the Preparatory Commission for the Agency, established pursuant to 
Annex I of the Statute of the Agency; and such other expenses as may be 
authorized by the Secretary of State. 

Sec. 6. (a) Notwithstanding any other provision of law, Executive order 
or regulation, a Federal employee who, with the approval of the Federal 
agency or the head of the department by which he is employed, leaves 
his position to enter the employ of the Agency shall not be considered 
for the purposes of the Civil Service Retirement Act, as amended, and 
the Federal Employees’ Group Life Insurance Act of 1954, as amended, 
as separated from his Federal position during such employment with the 
Agency but not to extend beyond the first three consecutive years of his 
entering the employ of the Agency: Provided, (1) That he shall pay to 
the Civil Service Commission within ninety days from the date he is 
separated without prejudice from the Agency all necessary deductions 
and agency contributions for coverage under the Civil Service Retire- 
ment Act for the period of his employment by the Agency, and (2) That all 
deductions and agency contributions necessary for continued coverage 
under the Federal Employees’ Group Life Insurance Act of 1954, as 
amended, shall be made during the term of his employment with the 
International Atomic Energy Agency. If such employee, within three 
years from the date of his employment with the Agency, and within 
ninety days from the date he is separated without prejudice from the 
Agency, applies to be restored to his Federal position, he shall within 
thirty days of such application be restored to such position or to a posi- 
tion of like seniority, status and pay. 

(b) Notwithstanding any other provision of law, Executive order or 
regulation, any Presidential appointee or elected officer who leaves his 
position to enter, or who within ninety days after the termination of his 
position enters, the employ of the Agency, shall be entitled to the coverage 
and benefits of the Civil Service Retirement Act, as amended, and the Fed- 
eral Employees’ Group Life Insurance Act of 1954, as amended, but not be- 
yond the earlier of either the termination of his employment with the 
Agency or the expiration of three years from the date he entered employ- 
ment with the Agency: Provided, (1) That he shall pay to the Civil Service 
Commission within ninety days from the date he is separated without pre}- 
udice from the Agency all necessary deductions and agency contributions 
for coverage under the Civil Service Retirement Act for the period of his 
employment by the Agency, and (2) That all deductions and agency con- 
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tributions necessary for continued coverage under the Federal Employees’ 
Group Life Insurance Act of 1954, as amended, shall be made during the 
term of his employment with the Agency. 

(ec) The President is authorized to prescribe such regulations as may be 
necessary to carry out the provisions of this section and to protect the 
retirement, insurance and such other civil service rights and privileges 
as the President may find appropriate. 

Sec. 7. Section 54 of the Atomie Energy Act of 1954, as amended, is 
amended by adding the following new sentences: ‘‘ Unless hereafter other- 
wise authorized by law the Commission shall be compensated for special 
nuclear material so distributed at not less than the Commission’s published 
charges applicable to the domestic distribution of such material, except 
that the Commission to assist and encourage research on peaceful uses 
or for medical therapy may so distribute without charge during any 
calendar year only a quantity of such material which at the time of trans- 
fer does not exceed in value $10,000 in the ease of one nation or $50,000 
in the case of any group of nations. The Commission may distribute to 
the International Atomic Energy Agency, or to any group of nations, 
only such amounts of special nuclear materials and for such periods of 
time as are authorized by Congress: Provided, however, That, notwithstand- 
ing this provision, the Commission is hereby authorized subject to the pro- 
visions of section 123, to distribute to the Agency five thousand kilograms of 
contained uranium-235, together with the amounts of special nuclear mate- 
rial which will match in amount the sum of all quantities of special nuclear 
materials made available by all other members of the Agency to July 1, 
1960.’’ 

Sec. 8. In the event of an amendment to the Statute of the Agency 
being adopted in accordance with Article XVIII-C of the Statute to which 
the Senate by formal vote shall refuse its advice and consent, upon notifica- 
tion by the Senate to the President of such refusal to advise and consent, 
all further authority under section 2, 3, 4 and 5 of this Act, as amended, 
shall terminate: Provided, however, That the Secretary of State, under 
such regulations as the President shall promulgate, shall have the neces- 
sary authority to complete the prompt and orderly settlement of obliga- 
tions and commitments to the Agency already incurred and pay salaries, 
allowances, travel expenses, and other expenses required for a prompt 
and orderly termination of United States participation in the Agency: 
And provided further, That the representative and the deputy repre- 
sentative of the United States to the Agency, and such other officers or 
employees representing the United States in the Agency, under such regu- 
lations as the President shall promulgate, shall retain their authority under 
this Act for such time as may be necessary to complete the settlement of 
matters arising out of the United States participation in the Agency. 
Approved August 28, 1957. 


